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THE LAW OF SALES. DELIVERY. 


Ir is proposed in the present paper to examine the law of sales of 
personal property under the seventeenth section of the Statute 
of Frauds, as to what passes the property between vendor and 
vendee. 

The subject has been sufficiently discussed, and also sufficiently 
clouded. On it courts have in some cases, as it would seem, given 
wrong judgments. On it, too, courts have in some cases, on wrong 
reasons, given right judgments. Incautious and mistaken gener- 
alizations of distinguished judges have beep incautiously repeated 
from the bench and at the bar for so long a period, that princi- 
ples which in themselves are perfectly clear -have become quite 
befogged, and it seems profitable to examine the law on this 
point. 

In the case of De Fonelear v. Shottenkirk, 3 Johns. 170, the 
court say, “ Independently DF the Statute, any words importing a 
bargain, whereby the owner of a chattel signifies his willingness to 
sell, and whereby another person shall signify his willingness and 
consent to buy it, in presenti, for a specified price, would be a sale 
and transfer of the right to the chattel.” And in Chitty on Con- 
tracts, page 297, “ It is certain that merely by the bargain the prop- 
erty in the goods may be altered. . . . There is, however, this 
diversity, when the day of payment is limited, and when not. In 
the first case, the contract is good immediately, and an action 
lies upon if without payment; but, in the other, not so: as, ifa 
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man buy of a draper twenty yards of cloth, the bargain is void if 
he do not pay the money, at the price agreed upon, immediately ; 
but, if the day of payment be appointed by agreement of the par- 
ties, in that case, one shall have his action for the money, and the 
other for not delivering the cloth.’ In other words, on a bargain 
of sale for cash, the property does not pass until payment, unless 
the right to payment is waived. 

At common law, then, before the Statute of Frauds, if A., own- 
ing twenty bales of goods marked T., made a verbal contract with 
B. in terms, “I sell you these twenty bales marked T. for £2,000, 
to be paid one month from that date,” and B. promised to pay 
£2,000 one month from that date, and there was no delivery of 
any of the bales, nor any written contract, nor any payment, the 
property in the twenty bales passed immediately. 

So too at common law, before the Statute, if A., owning the 
twenty bales marked T., weight unknown, made the same con- 
tract to sell B. those twenty bales marked T. at one shilling the 
pound, the weight to be determined at any time thereafter by 
C., there being, as before no delivery, or writing, or payment, or 
earnest, the property passed immediately to B., such being ine 
intention of the parties. 

So too at common law, before the Statute, if neither weight 
nor price per pound had been named by the parties, there being 
no writing, payment, or acceptance and receipt, and the other con- 
ditions being the same, the property passed immediately to B., and 
A. could immediately bring an action for goods bargained and sold, 
and recover the reasonable worth at the actual weight, both these 
facts to be found by the jury. 

Some of these statements may be denied, and often have been 
‘ denied, and by men of great renown in the law; but authorities 
will be cited and reasons given to support them. 

The law, then, before the Statute, was this: The intent of the 
parties was the sole point to be decided, — by the court, if the facts 
were admitted ; by the jury, under the direction of the court, if the 
facts were in dispute: and a contract for the immediate sale of 
specific personal property, which was otherwise valid, needed 
neither acceptance and receipt, nor payment, nor earnest, nor a 
writing. 

And the law, after the Statute, is, that a sale, valid before the 
Statute, has precisely the same effect under the Statute, if there 
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be either (1) acceptance and receipt, or (2) earnest or part pay- 
ment, or (3) a note or memorandum signed.* 

This statement seems perfectly clear and undeniable. 

And, under the Statute, if there be a contract in writing for the 
sale of specific designated goods of more than $50 in value, on a 
credit of six months or any designated time, the terms of the con- 
tract indicating the intention of the parties to be an immediate 
unconditional sale, the property passes, even if there be no deliv- 
ery or payment. 

And if there be the same contract, and there be acceptance and 
receipt of the whole or part of the goods, the property passes, even 
if there be no writing or payment. 

And if there be the same contract, and something given in earn- 
est or part payment, the property passes, even if there be no writ- 
ing or delivery. 

The cases have been so frequent where it has been decided that 
there was no delivery, and where the Statute had not been in any 
other way complied with, and where it has consequently been 
decided that there was no sale which passed the property, that it 
really seems to be a general impression, that the property does not, 
in any case, since the Statute, pass without a delivery. And, in 
many cases, it has been made matter of grave doubt, whether the 
property did pass when there was a clear written contract, whose 
terms admitted of no doubt on the point. And in some such cases 
it has actually been decided that the property did not pass. 

Probably the case of Hanson v. Meyer, 6 East, 614, in itself good 
law, has been the primary cause of more bad law on this point than 
any other. 

That case was thus: The plaintiffs were assignees of Wallace 
and Hawes, who were bankrupts. Wallace and Hawes had, 
through a broker, agreed to purchase of the defendant, and the 
defendant had agreed to sell, all his starch lying in a particular 
warehouse of a third person, a specified lot, at six pounds per ewt., 
to be paid for by bill at two months, the weight not being yet ascer- 
tained. The defendant gave an order in writing, “ Please to weigh 
and deliver to Messrs. Wallace and Hawes all my starch.” Part 
of the starch was weighed, delivered, and removed. No bill for 


* It has been intended to bear in mind throughout this article, the Statute 29 Car. 
IL. ; but in one or two cases expressions may have been used as though reference 
were had to the Statute of the State of New York. 
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the price of the starch had ever been given, nor had the portion 
not delivered been weighed. The defendant, after the bankruptcy 
of Wallace and Hawes, took away the remainder of the starch 
which had not been weighed, and the plaintiffs, as assignees, 
brought trover for that portion. There was a verdict for the 
defendant, and a motion for a new trial; and judgment was or- 
dered to be entered for the defendant. Now, in this case, the 
delivery of the bill for two months was a condition to be per- 
formed before the property passed. For this, the price must have 
been ascertained; and for this, the weight must have been ascer- 
tained. And Lord Ellenborough said: “ By the terms of the bar- 
gain formed by the broker of the bankrupts on their behalf, two 
things, in the nature of conditions or preliminary acts on their 
part, necessarily preceded the absolute vesting in them of the 
property contracted for: the first of them is one which does so 
according to the generally received rule of law, in contracts of 
sale, viz., the payment of the agreed price or consideration for the 
sale; the second, which is the act of weighing, does so in conse- 
quence of the particular terms of this contract, by which the price 
is made to depend upon the weight.” This was the real point of 
Hanson v. Meyer, and the only point. The delivery or “ payment,” 
as Lord Ellenborough puts it, of the “ consideration” for the sale, 
i.e., the bill at two months, was a condition precedent to the pass- 
ing of the property. 

But the court went further than the case demanded, and used 
this language: “If any thing remain to be done on the part of 
the seller, as between him and the buyer, before the commodity 
purchased is to be delivered, a complete present right of property 
has not attached in the buyer, and of course this action, which is 
accommodated to, and depends upon, such supposed perfect right 
of property, is not maintainable. The action failing therefore on 
this ground, it is unnecessary to consider what would have been 
the effect of non-payment of price on the right to the undelivered 
residue of the starch, if the case had stood merely on that ground, 
as it did in the case of Hammond vy. Anderson, 1 New Rep. 69, 
where the bacon sold in that case was sold for a certain fixed 
price, and where the weighing mentioned in that case was merely 
for the buyer’s own satisfaction, and formed no ingredient in the 
contract between him and the seller.” Now the doctrine here 
stated, and as here stated, with all deference to the great authority. 


THE LAW OF SALES. DELIVERY. 41T 


of Lord Ellenborough, is hardly maintainable. If it read, “ If any 
thing remain to be done on the part of the seller, as between him 
and the buyer, before the property in the commodity purchased is 
to be passed,” it would be correct. And then it would be nearly 
useless ; for it would still remain the same open question, what 
passed the property. 

In Hanson v. Meyer, there was no written memorandum, nor 
any payment, nor earnest money, nor had the condition as to pay- 
ment by bill been waived. The property clearly had not passed 
in any of the starch, not even in that which had been delivered. 
Though as to that part, after failure on the part of the plaintiff’s 
assignors to perform their part of the contract, the defendant could, 
of course, have recovered for goods sold and delivered, but not on 
the original contract of sale. 

The language of Lord Ellenborough has given rise to a long 
series of opinions, which have followed the reasoning laid down in 
the second portion of his decision above quoted. And because, 
in some cases, the delivery is all that passes the property, the idea 
really seems, from remarks scattered throughout the books, to 
have become very general, that, in all cases, to pass the property 
as between the vendor and vendee, there must be a complete deliv- 
ery, and that, in all cases, where there remains something to be 
done by the vendor before the delivery is complete, the property 
does not pass. Although many of the cases in which the decisions 
are rested on this doctrine stated in Hanson v. Meyer, can be up- 
held on other grounds, and those other grounds are often stated in 
the opinion by the court. An examination of some of the cases 
may lead to a clear understanding, and a correct statement of the 
principle on this point of the law. 

And at the outset, in cases of this kind coming within the Stat- 
ute of Frauds, a distinction is to be borne in mind between a con- 
tract which is simply valid as a contract under the Statute, and 
which would support an action of assumpsit, and a contract which, 
besides being valid, passes the property in specific goods, and 
which would support an action of trover. In the case of Shepley 
v. Davis, 5 Taunton, 617, there was a written contract duly signed 
in these words: “ Sold for M. Shepley, Esq., to T. Bromer, Esq., 
ten tons of Riga Rhine hemp, ex Clara Magdalena, at Davis’s 
Wharf, at £110 per ton, payable by the acceptance of the buyer, 
half at three and half at four months, allowing the usual discount, 
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and fourteen days for delivery.” The hemp in this case was por- 
tion of a large lot belonging to the plaintiff, lying at the wharf 
named, and the ten tons were not separated or weighed. In this 
ease, then, the contract was a valid one under the Statute and on 
the tender or d ‘ivery by the buyer of the acceptances, he could 
call for a delivery of ten tons of hemp. And on the tender or 
delivery of ten tons of hemp by the seller, he could demand the 
acceptances, or sue for damages for non-performance. But, there 
being no specific ten tons ascertained, no property in any particu- 
lar ten tons passed from the vendor to the vendee. 

And the cases where payment by bill, or money, or in any way, 
is a condition precedent to the passing of the property, and where, 
consequently, the ascertaining of the price is also, for that reason, 
a condition precedent to the passing of the property, are to be care- 
fully distinguished from the other classes of cases having in other 
respects similar facts. 

In the case of Boswell v. Green, 1 Dutcher (N.J.), 390, there 
was a written bill of sale as follows: — 

“ This is to certify that Edward M. Green has this day purchased of us 
all the coal, our property, now on the wharf of Jona. S. Fish & Co., at 
$4.70 per ton for the egg and stove coal, and $4.00 for chestnut; and we 
hereby direct the said Jona. S. Fish & Co., to deliver possession of said 
coal to said Green. Dewar, Merny, & Kay.” 

Dated Sept. 6, 1854. 

The court at the trial charged, that “it was not necessary to 
pass the title to the coal, that the whole quantity should be ascer- 
tained ; and that the title to the coal did vest in the plaintiff before 
the aggregate price was known; and that the coal was not till 
then at the risk of the seller, but at the risk of Green,’ &c. The 
quantity was not ascertained at the time of the making and deliv- 
ery of the bill of sale. The ruling of the judge was excepted to, 
and, on the hearing on the exceptions, the court held that it was 
correct, and say, “ Where it is clear, by the terms of the contract, 
that the parties intended that the sale should be complete before 
the article sold is weighed or measured, the property will pass 
before this is done.” 

In this case if there had been no bill of sale in writing, duly 
signed, of course the contract of sale would not have been valid, 
and the property would not have passed; for there was no pay- 
ment, and no acceptance and receipt. And this case decides, that 
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this contract, which, before the Statute, if it had been merely 
verbal would have passed the property, after the Statute, being in 
writing, passed the property in just the same way, although the 
weight had not been ascertained, nor the price. And in this case, 
immediately after the delivery of the bill of sale, the vendee could 
have brought trover against the vendor in case of a refusal to 
deliver, and, in like manner, immédiately after the delivery of the 
bill of sale, the vendor could have sustained an action of assumpsit 
for the price of goods bargained and sold. 

The case of Riddle v. Varnum, 20 Pick. 280, is to the same 
point, and was thus: The action was trover against the sheriff 
for a quantity of timber attached as the property of Curtis & Bar- 
stow. The evidence showed that the plaintiff proposed to sell the 
timber, which was lying in the mill-pond at Charlestown, to Curtis 
& Barstow, that Curtis paid the plaintiff on 17th of December, 
1834, $200, and two instruments in writing were exchanged as 
follows : — 


“ Received of James Riddle . . . oak plank, &c., for which I promise to 
pay him twenty-six dollars per thousand, board measure. . . . The above 
timber delivered in the mill-pond at Charlestown locks, &c. 

“Curtis & Barstow.” 


“Received of Curtis & Barstow two hundred dollars in part payment 
for ... Remainder to be paid in ninety days from surveying. 
“James Rippie.” 


Curtis also testified, that, previously to their separation, the plain- 
tiff agreed that the timber might be measured by one Greenleaf, 
and he, the plaintiff, would abide by such measurement, and the 
court decided, that the property passed in the timber by the com- 
pletion of the above-stated arrangement before any measuring, or 
ascertainment of quantity, or further payment. And the court 
say, “ The general doctrine on this subject is, undoubtedly, that 
when some act remains to be done in relation to the articles which 
are the subject of sale, as that of weighing or measuring, and there 
is no evidence tending to show an intention of the parties to make 
an absolute and complete sale, the performance of such act is a 
prerequisite to the consummation of the contract ; and, until it is 
performed, the property does not pass to the vendee. But in the 
case of sales, where the property to be sold is in a state ready for 
delivery, and the payment of money or giving security therefor is 
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not a condition precedent to the transfer, it may well be the under- 
standing of the parties, that the sale is perfected, and the interest 
passes immediately to the vendee, though the weight or measure 
of the articles sold remains yet to be ascertained. Such a case 
presents a question of the intention of the parties to the contract.” 
So far, no one can complain, though a very slight variation of 
statement might be desirable. But then comes in Hanson v. 
Meyer: “There is evidence in the case from which the jury 
might have inferred a delivery to Curtis & Barstow of the articles 
sold. This will be found in the written memorandum which the 
plaintiff received,” &c. 

Now the decision in this case is undoubtedly sound. And the 
principles in the first extract from. the opinion are undoubtedly 
sound. But the statements in the second extract are, on any ordi- 
nary meaning of legal terms, unsound. As far as those two writ- 
ten papers were concerned, and on those alone the opinion of the 
court was really rested, there was ‘ho evidence at all to go to a 
jury, and surely no evidence of what can, in any correct use of 
legal terms, be called a delivery. There was no delivery. The 
case was simply this: At common law before the Statute, the 
same words having passed between the parties orally which here 
were put in writing, it would have been a sale, on credit, of that 
lot of timber, the intention of the parties being, that the property 
in that lot of timber should at once pass, the quantity, and con- 
sequently the aggregate price, to be thereafter ascertained. And 
before the Statute such a contract would be valid, and would pass 
the property. After the Statute, the contract would be invalid, 
unless there was either a writing, or acceptance and receipt, or 
payment. And in this case there was the writing, and nothing 
more is necessary. There was no delivery, and there needed 
no delivery. There was simply the written contract. And the 
written contract was not evidence to go to the jury of a delivery, 
but matter of law for the court, whether there was a sale passing 
the property. 

So too in the case of Gwynne v. Hodge, 4 Jones (N.C.), 168, 
which was a case of trover. The plaintiff claimed title under a 
bill of sale, for valuable consideration, of the property for which 
suit was brought. The property was not delivered when the bill of 
sale was executed, but by a parol agreement, made at that time, it 
was to be delivered on a given day, and, on demand, delivery was 


id 
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refused. The court held that the “bill of sale, as such, operated 
to pass the title from the time when it was given,” though there 
was no delivery. 

In Bryant v. Crosby, 40 Maine, 9, there was a writing: “In 
consideration, &c., I this day sold, transferred, and delivered to 
—” certain goods and chattels, naming them. Part of the 
property recited in the writing was, as therein stated, “ six hun- 
dred bushels of oats all standing and growing on said farm, and I 
am to harvest those not harvested, and put the same in my barn, 
. . . to be at said Bryant’s disposal at any time he calls for the 
same;” and other of the property was in the same situation. 
The question was, whether the property in the goods passed, as 
between vendor and vendee, at the time of the execution and 
delivery of the bill of sale. All of it was left in the possession of 
the party signing the bill of sale. And the court held that it did 
so pass. “The contract of sale was in writing. . . . Nor can there 
be any objection on the ground that the sale was not fully con- 
summated,— that something further remained to be done by 
the véndor. The consideration was paid, the property designated 


and delivered.” And though the harvesting was here to be done | | 


by the vendor, and the goods then kept by the Vendor till the 
vendee called for a delivery, the title passed. But even in this 
case, the court ground on the old difficulty about delivery. Be- 
fore the Statute, the contract would have passed the property 
immediately, such being the intention of the parties. And, after 
the Statute, there needed only one of the three requisites, and as 
a fact there were two, if not three. 

And in Morgan v. Smith, 29 Ala. 283, it was held, that the 
delivery of a bill of sale of personal property, of itself, with no 
other circumstances, transferred the property. 

These cases seem to make it plain, that in cases of a written con- 
tract of sale of personal chattels without any delivery or payment, 
and where the contract before the Statute would have passed the 
property, under the Statute the property still passes ; the question 
being, since the Statute as before, one of construction as to the 
intention of the parties, a question of law for the court, where the 
terms of the contract are not disputed, — one of fact for the jury, 
under the direction of the court, where the terms are disputed. 

The cases as to payment are to the same effect. 

In Davis v. Ransom, 4 Mich. 238, the action was trover, to 
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recover the value of a gold watch and chain. At the trial, it 
appeared that the defendant had lost a watch and chain, and 
offered to sell it for twenty-five dollars; that the plaintiff and 
another party, whose right had subsequently, before suit, been 
transferred to the plaintiff, then paid the defendant twenty-five 
dollars, and defendant accepted it in payment for the articles, and 
declared that the watch and chain belonged to the plaintiff and the 
other party paying the money. The defendant afterward got pos- 
session of the watch, and refused to deliver it. There was judg- 
ment for the plaintiff, and the defendant brought a writ of error. 
The court say: “There can be no mistake as to the intention of 
the parties. . .. No actual delivery was or could be made.” 
And it was held, that the mere agreement of the parties, with 
payment, passed the title. And here was no writing, nor any 
delivery. And as, at common law, it would have been a good sale 
without payment, such being the intention of the parties, so, under 
the Statute, it was a good sale, with payment, such being the inten- 
tion of the parties. 

The case of Jordan v. Harris, 31 Miss. 257, may be noticed here, 
although not directly to the point of a sale under the Statute of 
Frauds. The Mississippi Statute contains no clause as to sales of 
personal property being void unless there be a writing or payment 
or acceptance and delivery, as far as appears by the Statute given 
in Browne on Statute of Frauds, or in the two editions of Missis- 
sippi Statutes examined by the writer. But the case seems sound 
law, and was thus: Young, having a lot of seed cotton at the gin 
of one Slaughter, sold it to Jordan at a stipulated price per pound, 
the weight to be ascertained after the cotton was ginned. Jordan 
paid Young $10 in cash, and agreed to credit the balance of the 
price on a debt due by Young to him. Young directed Slaughter 
to deliver the cotton to Jordan, who immediately furnished the 
bagging and rope with which to bale it; after this, and before 
the cotton was ginned and weighed, an attachment against Young 
was levied on the cotton. And it was held, that the sale was abso- 
lute and complete, and vested the title in Jordan at the time of 
the payment. If this be considered as a case arising at common 
law, it is merely the one of a contract good to pass the property, 
such being the intention of the parties, even though neither the 
quantity of the goods nor the price were ascertained ; and, if it 
came up under the Statute of 29 Car. II., it would be a case where 
the property still passed, there being part payment. 


f 

i 
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And in Barrett v. Goddard, 3 Mason, 107, which was a case 
where goods were sold lying in the vendor’s warehouse, by marks 
and numbers, the goods being ascertained, and payment made by 
a note at six months, and it was part of the consideration of the 
purchase, that they might lie rent free in the warehouse at the 
option of the vendee, and for his benefit, until the vendor should 
want the room, and the vendee afterwards became insolvent, it was 
held that the property passed at the time of payment by the note. 
The court held that there was a delivery and acceptance too. But 
the case might have been decided, as to the passing of the prop- 
erty, on the point of payment alone; and part of the language of 
the decision is to that effect. ‘“ Therefore, where goods are sold 
to be paid for by a note on time, and the note is given to the 
vendor, the property passes to the vendee in the same manner, 
and under the same circumstances, as it would if the contract were 
for cash, and the cash were paid.” And even after this sound 
statement of clear law comes in Hanson v. Meyer. ‘“ The principal 
question in cases of this sort is to ascertain whether there has been 
an actual or constructive delivery. . . In the case of Hanson v. 
Meyer, Lord Ellenborough laid down the true line of distine- 
tion,” &c.* 

These last mentioned cases seem to make good the point, which 
could hardly admit of a doubt, that payment or part payment make 
a contract good under the Statute, which was good without pay- 
ment or part payment before the Statute, and that without any 
writing or delivery ; and that, too, although there be something 
more to be done by the vendor before the goods are to be delivered 
to the vendee. 

It remains to consider the cases when there is an acceptance and 
receipt, though these are less necessary to be noticed, as it is uni- 
versally admitted that acceptance and receipt make the property 
pass ; though, even here, Hanson v. Meyer has not been without its 
baleful influence. 

The case of Damon v. Osborn, 1 Pick. 476, was assumpsit for 


* Now, the principal question in cases of this sort is not to ascertain whether there 
has been an actual or constructive delivery. It is to ascertain whether the contract 
in the intention of the parties is a contract for valuable consideration to pass the prop- 
erty ; and, if that be so, then, in addition, whether the contract of the parties satisfies 
the Statute, which it may do in two ways without a delivery either actual or con- 
structive ; and in Barrett v. Goddard there was payment, which is one of these ways. 
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goods bargained and sold to the defendant. As the court viewed 
the evidence, there was a verbal agreement between plaintiff and 
defendant for the sale by plaintiff to defendant of 12,000 bricks, 
certain as to price and quantity, and 800 were delivered at the 
time. The remaining 11,200 were not separated from the other 
bricks in plaintiff's kiln, amounting to some 40,000. And the 
court held that the action was maintainable. “ Here the bargain 
and sale was complete by the delivery of part.”” Whether the case 
was correctly decided is immaterial here. The single point that 
an acceptance and receipt of part of the goods in the absence of 
either writing or payment would take the case out of the Statute 
is, without doubt, good. How the property passed in goods unas- 
certained is not quite so clear. : 

In Parks v. Hall, 2 Pick. 206, 211, the court say: “It appears 
that, before the attachment, Plympton, being desirous to procure a 
relinquishment of the property assigned, paid to plaintiff $8,000, 
and gave security for the residue of the debt; and that thereupon 
the plaintiff agreed to give up the property, and all the goods 
except the wine and vinegar were actually delivered to Plympton. 
This we consider as a good and valid resale of the property. 
Neither a bill of sale nor a delivery was necessary to complete 
the transfer, and revest the property.” Here was the point of 
payment in addition. 

And in Marsh v. Hyde, 3 Gray, 331, it is decided: “ The deliv- 
ery required to take a verbal agreement for the sale of goods out 
of the Statute of Frauds, may be subsequent to the agreement.” 

So far the cases cited show, that there need not in all cases be, 
as many of them hint and broadly state, a delivery in order to pass 
the property, as between vendor and vendee. Before the Statute 
there needed no delivery, and, since the Statute, either of the requi- 
sites to make a contract of sale of personal property valid is equally 
good.* 


* And the court state the law in Gardner v. Lane, 9 Allen, 492, 498: ‘To consti- 
tute a valid sale of goods, wares, and merchandise, complete and consummate, so as to 
pass the property to them, there must be an agreement or contract of sale by which 
the vendor agrees that the articles shall pass to and become the property of the 
vendee. Without such contract or agreement, there can be no sale. Delivery is not 
always essential. As between the vendor and vendee of specific chattels in esse, the 
title will pass, when the contract of sale is complete, without delivery. But the minds 
of the parties must meet, and there must be a mutual assent to the transfer of cer- 
tain specified property, before any change of title to it can be effected.” 
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And in many of these cases cited, the doctrine stated, and gen- 
erally assumed to have been decided, in Hanson v. Meyer, is flatly 
contradicted. In many of them it is held, and held rightly, that 
the property did pass in many instances when the weight had not 
been ascertained, when the price had not been ascertained, and 
where numerous things remained to be done hy the vendor before 
the goods could be delivered. But Mr. Chitty, in his work on Con- 
tracts (p. 299), repeats the old statements: “ Although a contract 
for the sale of goods be complete and binding in other respects, 
the property in them remains in the vendor, and they are at his 
risk, if any material acts remain to be done before the delivery to 
distinguish or ascertain the price thereof.” 

What, exactly, do the cases of Hanson v. Meyer and the cases 
which have followed it decide ? 

Hanson v. Meyer, as has already been stated, decided, that, where 
by the terms of the contract payment was a condition precedent to 
the passing of the property, there the property did not pass until 
payment. And of course in that case, as there could be no pay- 
ment until the price was ascertained, and no price ascertained 
until the weight was ascertained, the property could not pass till 
both these things were done. But the weight and price needed 
not to be ascertained as weight and price, but as indispensable 
requisites of making payment. 

In Shepley v. Davis, 5 Taunt. 617, the action was trover for 
ten tons of hemp. The plaintiff had, on the 10th of October, 1812, 
by his broker, executed a contract for the sale to one Bromer of 
ten tons of hemp, ex Clara Magdalena, at Davis’s Wharf, payable 
by acceptances of the buyer. The ten tons of hemp were part of 
a lot of about thirty tons, but were never weighed off or separated 
from the rest of the lot, nor was any demand made for such weigh- 
ing or delivery. The defendants were the wharfingers; and the 
plaintiff's order on the day after the execution of the contract was 
delivered to the defendants, and entered in their books. On the 
17th of October, Bromer stopped payment, and the plaintiff noti- 
fied the defendants not to weigh or deliver the hemp to Bromer. 
No acceptance had ever been given for the price of the hemp. The 
plaintiff had demanded a delivery of the ten tons in question to 
him by defendants, and defendants had refused. Judgment was 
given for the plaintiff; and the court rest the decision principally 
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on the ground that there was no complete delivery.* But the 
point made on the argument, and which seems the sound one, is 
this: that no specific property had been ascertained, or could have 
passed under the contract to Bromer, and that no acceptance had 
been given for the price. Even supposing the acceptance had been 
given, and the contract entirely performed on the part of the ven- 
dee, had the specific goods not been ascertained, no property in 
any particular ten tons passed to the vendee, and the plaintiff, 
until that had been done, could sustain trover against the wharf- 
inger for a refusal to deliver any particular ten tons to him, the 
plaintiff, and the remedy of the vendee would have been by action 
on the contract. 

And in the case of Busk vy. Davis, 2 M. & S. 397, on which the 
court seemed greatly to rely in the last-mentioned case of Shepley 
v. Davis, a very similar case, the decision of the court was rested on 
the grounds last stated. Busk v. Davis was also an action of 
trover for flax. It appeared, at the trial, that the plaintiffs had 
about eighteen tons of flax lying in mats at defendant’s wharf, and 
sold ten tons of it at £118 per ton, the amount to be paid by 
the buyer’s acceptances at three months. The plaintiffs gave the 
buyer an order for the delivery of ten tons of flax, which was 
entered in defendant’s books. The buyer stopped payment, and 
the plaintiffs countermanded the order for the delivery. No part 
of the flax had been separated from the large lot. It was urged 
for the plaintiffs, that “this was a sale of a certain quantity of 
flax, the delivery of which was to be ascertained by weight, which 
weighing was to be done by the wharfingers as agents for the 
sellers ; and, until that was done, it remained in fiert what portion 
of the whole bulk was to be delivered in order to satisfy the quan- 
tity sold. Therefore, though the price and quantity were certain, 
yet the precise thing to be delivered was uncertain, and what re- 
mained to be done for ascertaining it was necessarily to precede 
the delivery.” And Lord Ellenborough in the opinion says: 


* And the language is, “If he [the plaintiff] had no right to rescind the contract, 
he had no claim to have the hemp redelivered to him, and consequently cannot main- 
tain this action. This depends on the question, whether the delivery under this 
order was complete ; for if the delivery was complete, the contract was executed, and 
could not be rescinded. If any thing remained to be done, as between the vendor 
and vendee, the delivery could not be complete ; and the vendor, upon the insolvency 
of the vendee, might rescind the contract.” The court do not put it at all as a case 
of stoppage in transitu. 
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“ Here it appears that farther acts were necessary; for the flax 
was to be weighed, and the portion of the entire bulk to be deliv- 
ered was to be ascertained; and, if the weight of any number of 
unbroken mats was insufficient to satisfy the quantity agreed 
upon, it would have been necessary to break open some mats in 
order to make up that quantity. Therefore it was impossible for 
the purchaser to say that any precise number of mats belonged 
exclusively to him.” Here is the point of the case, and the only 
point of the case; but there is still the same shibboleth of deliv- 
ery, and Lord Ellenborough’s decision begins: ‘“ The question in 
this case is, whether the property has been so ascertained as to be 
considered in law as effectually delivered.” And Le Blane, J.: 
“The question is, whether every thing has been done as between 
them to complete the delivery ;”’ and so too are the opinions of 
the other judges. Now, there was a bought and sold note which 
contained all the elements of a valid contract under the Statute of 
Frauds ; and, though the report does not set out a signature, yet it 
calls it a sold note, and it is intended that it was signed. Now, 
there being a memorandum signed, there needed no delivery ; 
and the property would have passed, had the goods been specifi- 
cally ascertained, without a delivery. But they were not spe- 
cifically ascertained. No one could point out the ten tons of flax. 
So, of course, no title passed. But this contract would still have 
been good for the vendees to bring an action of assumpsit on, if 
they could aver performance on their part. The decision of the 
case was right. Most of the general remarks in the opinion seem 
to have been wrong. 

The case of Wallace v. Breeds, 13 East. 522, is of precisely the 
same nature, and was trover for fifty tons of oil. A regular sale 
note of fifty tons of oil had been delivered, through brokers, to 
plaintiff’s assignors, bankrupts ; the fifty tons were part of ninety 
tons to be paid for by the buyer’s acceptance, and no separation 
had been made from the ninety tons. The vendors had ordered 
the delivery of the fifty tons to the plaintiff’s assignors, and then 
countermanded the order ; and the oil was delivered to the vendors 
by the wharfingers, the defendants. Here, then, was no passing 
of title in any specific goods, although there was a valid contract, 
because no goods were ascertained which could pass; and judg- 
ment of nonsuit was entered, and on sufficient ground. And the 


same erroneous, as it seems, language about delivery, is here again 
used. 
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And that all these last-mentioned cases could be rested on this 
point of non-ascertainment of the specific goods, and should be so 
rested, and on no other, seems plain on what has been before said, 
and on the case of White v. Wilks, 5 Taunt. 176, which was also 
trover, where there was a good written contract of “ twenty tons 
of oil at £60, £1,200,” &c. These twenty tons were part of a 
large stock, and lying at different warehouses : no particular cistern 
or warehouse was mentioned to the buyers as the one from which 
the twenty tons was to be taken. Lord Mansfield said, “ In the 
case of Austen v. Craven, 4 Taunt. 644, this court, in direct oppo- 
sition to the cases cited, held, that trover would not lie for sugars 
which had not been specifically appropriated from the vendor's 
stock; and, although the objection was not made fully compre- 
hensible upon the first trial of that-cause, yet, as soon as it came 
to be stated in court, it became too clear to be resisted.” 

And the case of Simmons v. Swift, 5 B. & C. 857, which is one 
of the array of cases most commonly cited to support the doctrine 
as to something remaining to be done before the goods can be 
delivered, and consequently, as is said, before the property passes, 
proves no such thing. That was a case of assumpsit for goods 
sold and delivered, not for goods bargained and sold. The plain- 
tiff and defendant were dealers in bark. On the 23d of October, 
1824, they signed the following contract: “I have this day sold 
the bark stacked at R——, at £9. 5s. per ton of twenty-one hun- 
dred weight, to Hezekiah Swift, which he agrees to take, and pay 
for it on 30th of November.” Here, then, is a good contract of 
sale, with property ascertained, in writing. There was a verbal 
agreement, afterwards, that one W. Simmons should see the bark 
weighed on the part of the plaintiff, and one Diggett on the part 
of the defendant. This would give the parties no rights which they 
did not possess under the written contract ; and whether they had, 
under the written contract, the right to be both present at the 
weighing is matter of doubt, though often asserted. At any rate, 
it seems plain that the property in this bark passed immediately 
on the execution and delivery of the writing. At common law, it 
was a contract for the sale for valuable consideration of specified 
goods on credit, which passed the property immediately. Anda 
written memorandum gave it the same effect, under the Statute, 
which it had at common law. Part of the bark was weighed and 
delivered ; the rest of it never was, but was carried away by a 
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flood. A verdict was taken for the value of the bark actually 
delivered: and this is plainly right; and the case decides this, 
and no more, which is the commonest matter of law, that a deliv- 
ery is necessary to support the action for goods sold and delivered. 
And an action for goods bargained and sold would have been main- 
tainable in this case. But the court say in their opinion, Bayley, 
J., “1 think that the property did not vest in the defendant so as 
to make him liable to bear the loss which has occurred.” But 
_ Littledale, J., says, “ I entertain some doubt whether the property 
did not pass by this contract; and that doubt, as it seems to me, 
is not inconsistent with the decision in Hanson v. Meyer. Here 
there was not a delivery in fact,’ and consequently an action 
would not lie for goods sold and delivered. And Holroyd, J., 
reiterates the statement: “ But Hanson v. Meyer is a direct 
authority, that, in such cases as the present, the seller does not 
part with the goods until the weighing has been accomplished.” 

Undoubtedly it is impossible to reconcile all the decisions in the 
books, much less all the general statements made in the decisions. 
But it seems possible to arrive at a correct statement of the law on 
this point. 

The contract of executed sale of specific personal property, 
meaning by this, a contract which passes the title in specific per- 
sonal property, as between the vendor and the vendee, and not sim- 
ply a contract on which can be based an action of assumpsit, does 
not differ in its main points from any other contract. Kent says, 
“ A sale is a contract for the transfer of property from one person 
to another for valuable consideration ;”” and then adds, “ and three 
things are requisite to its validity; viz., the thing sold, which is the 
object of the contract, — the price, and the consent of the contract- 
ing parties.” The first part is the whole statement of the matter. 
The last part needs qualification. In Williamson v. Berry, 8 How. 
544, the definition is, “a contract between parties to give and to 
pass rights of property for money which the buyer pays, or prom- 
ises to pay, to the seller for the thing bought or sold.”’” The whole 
essence of the contract of executed sale of specific goods at com- 
mon law is a contract which, by the intention of the parties, 
passes the title in specific personal property for valuable considera- 
tion, and nothing more; and, if such be the intention of the 
parties, the amount of the consideration need not be fixed before 
the title is to pass, nor need the quantity of the goods, i.e., the 
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quantity in weight or measure. The goods themselves must of 
course be ascertained; then, besides, the contract must satisfy 
the Statute of Frauds. 

Take the case of an ordinary butcher’s bill of meat supplied to 
a family. The sale is, by the intention of the parties, a sale, on 
an indefinite credit, of certain quantities of meat delivered, and 
generally weighed. Now the price in almost every case is not 
fixed at the time of the delivery, which is, it is supposed, the time 
of the sale. Now, when does the property pass? There is no | 
price fixed, perhaps not for months after the meat is delivered. 
And there being something to be done before the price is ascer- 
tained, according to the loose statements before cited, the property 
does not pass. The real statement of the matter is this: The con- 
tract between the parties is a contract of immediate sale of a 
specific piece of meat for valuable consideration, the consideration 
being the promise which the law implies, on the part of the buyer, 
to pay the reasonable worth of the meat. The law in such a case, 
as in the case of all simple contracts, requires, not an ascertained 
consideration, but only a valuable consideration, which can be 
ascertained. If the seller has intentionally, or what the law 
deems intentionally, passed the property in specific goods without 
fixing the price, the law leaves it to be subsequently adjusted by 
the consent of the parties, or, if they cannot consent, by the verdict 
of a jury. 

So too in the case of specific goods on credit, payment not 
being a condition of the passing the title, at so much by the pound. 
If the seller intentionally, or what the law deems intentionally, 
passes the property in specific goods without fixing the weight, 
the law leaves it to be adjusted by the consent of the parties, or, if 
they cannot consent, by the verdict of a jury. And in such a case, 
if the property be destroyed and have never been weighed, the case 
is one of defective evidence, not of untransferred title, and the 
jury must get at the weight by the best evidence they can have. 

The point, in all cases, provided the Statute be satisfied, is 
merely, whether the intention be to pass the title without further 
negotiation between the parties, and not whether there be need of 
weighing or measuring for the purpose of ascertaining the price. 
And a remark of Chief Justice Shaw settles the whole matter: 
*“ As to the rule of law, that where any thing remains to be done, 
either to finish commodities for use, or put them into a merchanta- 
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ble condition, or where any act remains to be done to ascertain the 
amount and price, —as measuring, weighing, or separating from a 
mass, — we have no doubt of the correctness of the rule, but think 
it has no application to the present case. The rule applies to cases 
of constructive delivery and constructive possession ; and the rule 
is resorted to for the purpose of determining when the contract 
of sale is so far complete as to pass the property, according to the 
intent of the parties in their contract.” Sumner v. Hamlet, 12 Pick. 
76, 82. 

And the doctrine so often stated, that the property cannot pass 
so long as any thing remains to be done by the vendor before deliv- 
ery, or so long as any thing remains to be done to ascertain the 
quantity or price, is, as it seems, unsound. The property can pass 
without a delivery, the property can pass without the weight being 
ascertained, the property can pass without the price being ascer- 
tained, provided, in all cases, such be the intention of the parties, 
and the goods be ascertained, and there be valuable consideration, 
and the contract satisfy the Statute of Frauds, either by part or 
entire payment or earnest, or by acceptance and delivery of part 
or the whole, or by a writing duly signed. 


JOHN MARSHALL. 


A MAN who was Chief Justice of the Supreme Court of the United 
States for thirty-five years must always be well known, by his 
office at least, to the members of the legal profession. But the 
length of time during which he filled that place, and his greatness 
there, have overshadowed his earlier fame as a soldier, a lawyer, 
a negotiator, and a statesman; and it is believed that only those 
who are familiar with the history of our country in the last quarter 
of the last century are aware of the distinction which he had 
won during that period by the display of the same qualities which 
characterized him while at the head of the judiciary of his coun- 
try. 

He was born in Fauquier Co., Va., 24th of September, 1755. 
His father, Colonel Thomas Marshall, was an officer during the 
war of Independence, and his regiment bore an important part at 
the battle of Brandywine. The colonel was far from being rich, 
and could give to his fifteen children only a simple education. 
But he loved books, and imparted this love to his son, who never 
lost it during his life. As one reads of his early habits, the 
thought occurs,— which is so often suggested by the biographies 
of eminent men of the olden time,— whether something has not 
been lost, as well as gained, by the multiplicity of books which are 
now offered in profusion to all ages. We remember Seneca’s 
maxim, which Lord Bacon quotes and approves, “ Multum non 
multa.” Almost in his childhood, he had copied Pope’s “‘ Essay on 
Man,” and other poems; and,as he grew older, acquired a familiarity 
with and a relish for Shakspeare, and a few other of the great 
poets of England, which he never lost. If it is true, as has been 
said, that his love of poetry led him to frequent attempts to be him- 
self a poet, he never, so far as I know, gave his productions to the 
press. 

From 1775 to 1779, he was in active service as an officer; and 
it is quite enough to say that he won the friendship and confidence 
of Washington. In 1779 he was sent to Richmond to take com- 
mand of a body of troops about to be raised by Virginia. This 
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plan seems to have failed ; and, about this time, he began the study 
of law, or at least heard a course of lectures on law, at William 
and Mary College. In the following summer, he was licensed to 
practise. He, however, continued in the army until 1781, when 
he gave up his commission. 

He began the practice of his profession in Fauquier County at 
once, and with success. The next year, he entered into public life 
as a delegate from his own county, and was soon after appointed a 
member of the Council of State. In 1783 he married; and he used 
to say, that, after he had paid his marriage fees, he had but one 
guinea left. He soon removed to Richmond, and again entered 
the House of Delegates; and in 1788, in the convention called to 
decide upon the ratification or rejection of the Constitution of the 
United States, he began that battle for this Constitution which 
lasted while his life lasted. It was adopted by a small majority ; 
and Marshall returned to practice with a great increase of reputa- 
tion. Against his wishes, for he earnestly desired to devote him- 
self to his profession, he was again sent to the Assembly, and 
continued in it until 1792. Then, for three years, he was engaged 
in a large and lucrative practice ; but in 1795 he again entered the 
House of Delegates. In 1796, Washington offered him the place 
of Attorney General; but he declined it. He was then offered an 
appointment as Minister to France, and this too he declined. In 
1797, however, he went with Gerry and Pinckney to France; and 
his correspondence while there with Talleyrand advanced his repu- 
tation exceedingly, — at least with those who then constituted the 
majority, and were decidedly in favor of the strong resistance made 
by our Government to the encroachments, and to the interference 
with our commerce, of the government of France. He returned 
in 1798. At this time, party feeling was very strong, and nowhere 
stronger than in Virginia, where even the personal influence of 
Washington could not stem the current. In 1799 he yielded, as 
it was said, to the entreaties of Washington, and consented to be 
a candidate for the House of Representatives, and was chosen by 
a very small majority. Before his election took place, he was 
offered a seat on the bench of the Supreme Court of the United 
States, and declined it. In 1800 he was offered the place of Secre- 
tary of War, and would have taken it, but was also offered an ap- 
pointment as Secretary of State, and this he accepted. On the 
last day of January, 1801, he was appointed Chief Justice of the 
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Supreme Court of the United States by President Adams. This 
office he held until his death in Philadelphia, July 6, 1835. 

Of one holding so many offices, with such brief intervals between 
them, it might well be supposed that he was an “ office-seeker ;” 
but no such disgrace rests upon his name. Nearly all the offices 
he held, perhaps all, with the exception of the first and last, were 
known to have been urged upon him against his own expressed 
wishes; and as to the last, so far from seeking it for himself, he 
had strongly recommended another person to the President, who, 
fortunately for the country, and for Marshall himself, disregarded 
that recommendation. 

It is time to say something of his personal appearance and man- 
ners ; and in writing of them let me indulge myself in personal 
recollections which are very dear to me. In the winter of 1822-23, 
I passed some months at Washington on professional business. I 
carried a letter of introduction to Chief Justice Marshall, and his 
reception of me was kind and cordial. He said— and so said that 
he made me believe — that he should always be glad to see me, nor 
did he ever take this belief away; and I saw him as much as I 
could, taking care only not to intrude upon his hours of occupa- 
tion. 

He was tall, thin even to meagreness, moved slowly, and, when 
I knew him, stooped a little. Wirt said of him, “In his whole 
appearance and demeanor, he is as far removed from the idolized 
graces of Lord Chesterfield as any gentleman on earth.” If by 
this is meant factitions and insincere graces, it is true. But 
John Randolph’s judgment seems to me much the better. He 
is said to have declared that “the manner of Marshall is per- 
fect good breeding.” To me his manners seemed to be indeed 
perfect. They were full of refinement and courtesy. But it 
was the refinement which sprang from and indicated the abso- 
lute absence of every thing like vulgarity of taste, feeling, or 
thought; and his courtesy was the natural expression — equally 
unrestrained and unaffected — of his gentleness and benevolence. 
He wore upon his face a perpetual smile; but it was the farthest 
possible thing from a simper. It was only the utterance, by expres- 

sion, of the constant kindness of his heart. He was indeed always 
natural. Simplicity, and the entire absence of pretence or artifice, 
characterized not only his manner, but the whole man. 

To his dress he was utterly inattentive. His garments were old 
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and old-fashioned, of coarser material than was then commonly 
worn, and hung loosely about him. No one could forget his coat, 
large enough for a man twice his size, with vast pockets in the 
skirts, in which he could stuff quantities of papers, with not unfre- 
quently a law book in each. A story told of him illustrates his 
appearance. At the market in Richmond, a gentleman much bet- 
ter dressed than he was, misled by his appearance, offered him a 
shilling to take home a turkey he had bought. Marshall took the 
turkey, and followed the gentleman home, but declined the shil- 
ling.* The story is probably not true, but it indicates the kind 
of man about whom such a story could be invented ; and nothing 
is more possible than that he would do that very thing for the fun 
of it. It may seem strange to associate such a word as “ fun” 
with Chief Justice Marshall. But although he could be, and was, 
as “grave as a judge” when gravity became him, no one entered 
more fully into merriment, no one enjoyed it more, no one con- 
tributed more to it in hours when that became him. 

As a judge, his demeanor was marked by every element of 
excellence. He was patient, courteous, attentive in fact as well as 
in seeming, gentle to all, and most gentle to those whom any touch 
of severity would have pained or embarrassed. And yet there was 
about him a dignity that was wholly unassailable. As he never 
said any thing which could provoke retort or give pain, so, I 
believe, there was never an instance of an attempt to be rude to 
him. Beneath all his courtesy, there lay, as every one saw, a 
firmness and a sense of the duties and proprieties of his high 
place, which would have made any such attempt very dangerous. 
When any counsel addressed the court, the Chief Justice turned 
his eye upon him, and kept it there; and the fixed, unchanging, 
and unswerving look of that calm gray eye (over which hung 
bushy brows) arrested and suppressed many a flow of nothing- 
ness, and saved the time of the court better than any limitation 
of hours or personal check could have done. 

He was not perhaps a learned lawyer, in the common accepta- 
tion of that phrase; certainly, not eminent as a case lawyer. He 
had entered upon the practice of his profession after a very brief 
preparation, and had not given to it more than a few years of 


* For this anecdote, and for some other of my facts, re 
notice of Marshall in The New American Cyclopedia. 
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exclusive attention before he went upon the bench. There, it is 
possible that he pursued a course of systematic study. However 
this may be, it is certain that he studied the law of the cases that 
came before him faithfully and most intelligently. And when we 
consider the immense number and great variety of those cases, 
and remember that he brought to their investigation a mind singu- 
larly competent to perceive the unity of law, the mutual connec- 
tion and independence of its principles, the light they cast upon 
each other, and the manner of their growth from the deeper uni- 
versal truths and rules which constitute the very roots of the 
science, we may be sure he had all the knowledge needed for 
the best possible discharge of his duties. Probably, the decisions 
of no eminent judge have so few citations of authorities. But no 
reader of any decision ever suspected, or had reason to suspect, 
ignorance or forgetfulness of any principles needed for the just 
determination of that case. It used to be said of him, that, when 
he had formed his conclusions, he would say to one of his col- 
leagues, “* There, Story, is the law; now you must find the authori- 
ties.” And Story could always do this. And this anecdote, if it 
proves nothing else, shows something of the supposed relations 
between these two eminent men, and of their characteristics. 
Judge Story was always glad to acknowledge, cordially and em- 
phatically, the merits of his great chief. He used to say, “* When I 
examine a question, 1 go from headland to headland, from case to 
case; Marshall has a compass, puts out to sea, and goes directly 
to his result.” 

But the great felicity of his life, and his claim to the reverence, 
not of his countrymen only but of mankind, are the services which 
he rendered during his whole career, in explaining and establish- 
ing the true principles of constitutional government; services 
which were at least unsurpassed by those rendered by any other 
man or men. In 1787, in the Legislature of Virginia, he was, as 
has been already said, active and influential in support of the 
adoption of the Constitution; and he was especially conspicuous 
in the débates on the power of taxation, on the judiciary, and on 
the command of the militia. During the years which immediately 
followed, the question of “ State Rights” occupied the attention of 
the whole country, and was the actual basis of the party division 
between what were then called the Federalists and the Repub- 
licans. Of this last party, Virginia was the head-quarters and 
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Thomas Jefferson the leader. On the other hand, Washington 
was himself, I do not say the head and heart of the Federal party, 
as a party, but the main support of its principles, which governed 
him in his policy; and Marshall, more than any other man, was 
the great defender of Washington, and there most where he 
needed a strong defender, in his own State of Virginia. Thus, in 
1795, in the Legislature of Virginia, he sustained Jay’s treaty 
against the most violent assaults, and proved, by irresistible argu- 
ments, that the power to make a commercial treaty was one of the 
constitutional powers of the Executive. This success in the Legis- 
lature of Virginia was on this point so complete that the constitu- 
tional objection was abandoned. This great question was not 
settled by Marshall alone; but he was prominent among the 
statesmen who then established a construction of the Constitution 
since always accepted, and now apparently so obvious that the 
present generation hardly knows that thé question was ever 
raised. 

In 1788, Virginia not only passed the famous resolutions 
against the alien and sedition laws, but actually took decided 
military measures to defend by force what were deemed to be the 
rights of the State. Then, too, in Congress, Marshall was cer- 
tainly among the foremost of the defenders of the Constitution ; 
but there is the highest authority for saying, not that he was 
among the foremost, but that he led them all. For Horace Binney 
has said, ‘“‘ He was confessedly the first man in the House on con- 
stitutional questions. When he discussed them, he exhausted 
them. Nothing more remained to be said; and the impression of 
his argument effaced that of every one else.” 

Here, too, was the most distinct beginning of his great work in 
defining the several departments of the government, and drawing 
precisely the line between them. He did this in the only one of 
his speeches which he ever revised for the press. It was in 
defence of President Adams, who had surrendered to the British 
Government, under Jay’s treaty, Jonathan Robbins, who, having 
committed murder on board a British frigate, had fled to this 
country. The purpose of the speech and its great effect were to 
separate distinctly the judicial power from the executive power ; 
to demonstrate that the act of surrender was a purely executive 
act, within the power and discretion of the executive, and not 
within the power or action of the judiciary. Words of the highest 
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possible commendation of the ability and permanent efficacy of 
this speech have been used by those whose commendation is most 
valuable. Afterwards, as constitutional questions came before his 
court, he so decided all that no one of his decisions has ever been 
overthrown. 

But the services of Marshall in this direction may best be illus- 
trated by some consideration of the judgment delivered by him in 
1803, in the case of Marbury v. Madison. As I should not do 
justice to my own deliberate belief, did I not say that I think this 
decision is not surpassed in the ability it displays, nor equalled in 
its utility, by any case in the multitudinous records of English or 
American jurisprudence, I must be permitted to give as briefly as 
I can my reasons for this belief. Holding, as I do, that the adop- 
tion of our national Constitution by the United States was the 
beginning of a new era, which, when experience has taught nations 
how to give the fullest efficacy to principles then first recognized 
and brought into action, will perhaps consummate the progress of 
mankind in political government, I also hold that there is no one 
of these principles so essential, so vital to free constitutional gov- 
ernment, as the distinction between the three great departments 
of -all government,—the executive, the legislative, and the judi- 
cial, — so defined and so protected as to make them independent of 
each other, and yet co-operative in advancing the best interests 
of all. There had been a great approach to this in the political 
institutions of England. But it had been made almost uncon- 
sciously, not by the wisdom of man but by the leading of Provi- 
dence. No intimation of this great principle is to be found in 
ancient or medieval literature. So far at least as I have been able 
to ascertain, the first writer who speaks of it is Montesquieu, who 
recognizes it as existing in some degree in England. When our 
constitutions, State and National, came to be made, our wisest 
statesmen perceived and valued this principle. But, if I may ven- 
ture to say such a thing, it may be doubted whether even they, 
certainly whether all of them, saw clearly its necessity or its whole 
value. It would not be the first time that the constructors of a 
great fabric “ builded better than they knew.” We are aware of 
what may be found in reference to this in the comments of Madi- 
son and Hamilton; but let us look to the history of the law on 
this subject. 

So soon after the national Constitution had gone into operation 
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as in 1791, an act was passed by Congress to regulate certain pen- 
sions; and it made the judges of the Circuit Courts of the United 
States Commissioners to gxecute that act. The question was then 
considered by some of those courts, whether Congress could 
constitutionally assign to judges any duties not judicial. That it 
could not was obvious enough; and it was so decided. But in 
what way? The judges of the Circuit Court of Pennsylvania, while 
so deciding, did it apparently with fear and trembling; for they 
addressed to the President of the United States a long and 
labored, and, as it seems now, a very humble apology, for dis- 
charging what was, beyond all possible question, their imperative 
duty. And the judges of the Circuit Court for New York, dealt 
with the matter in a still more singular way. After clearly decid- 
ing that Congress had no such power, they go on to say, that, from 
their high respect for Congress, and the exceedingly benevolent 
objects of the act, they will consider themselves designated as 
commissioners as individuals only, although described by their 
official names instead of their personal names, and will act as 
commissioners ; and for that purpose “ will adjourn the court from 
day to day, or other short periods, and, between the adjournments, 
proceed, as commissioners, to execute the business of the act in 
the court-room.” 

We may now be astonished at this manner of dealing with such 
a question. But the truth is, the men of that day were very far 
from clearly comprehending that new thing; for it was a new 
thing upon earth. And now it is nearly impossible to present it 
intelligibly to any foreigner. I know nothing, for example, more 
difficult, than to make an English lawyer understand how a law 
may pass through both legislative bodies, and receive the signature 
of the President, and then be arrested and declared to be no law 
at all, by a body which has not the slightest right to make a law.* 
We all understand this now ; so far, at least, that the conduct of a 
court, which should decide that a law was unconstitutional and 
then hesitate to say that it was also void and inoperative, would 
seem to us ludicrous and inexplicable. Hesitate they did, however, 
in the cases just referred to: but then came the case of Marbury 


* If any reader doubts this, let him look at the very able work, Austin’s Prov- 
ince of Jurisprudence Determined ; examined on this point in the 18th vol. Amer. 
Law Journal, p. 12. 
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v. Madison, and there has been very little of such hesitation 
since that time. : 

That case was in substance this: It was a. petition for a writ of 
mandamus, by the plaintiff, who had been nominated by the Presi- 
dent, and with the advice, and consent of the Senate appointed a 
justice of the peace for the District of Columbia, and the Presi- 
dent’s signature and the seal of the United States had been affixed 
. to the commission. The new Secretary of State (Madison), after 
all this, withheld the commission, and the withholding it was 
adjudged to be a violation of a vested legal right, for which the 
plaintiff was entitled to a remedy by mandamus ; and then the only 
question was, whether the mandamus could constitutionally issue 
from the Supreme Court. Now this suit was brought originally 
before the Supreme Court: not first in any other court and thence 
by appeal to the Supreme Court, nor by appeal of any kind or in 
any way. And the Constitution gives to the Supreme Court only 
appellate jurisdiction, and no original jurisdiction except in a few 
specified cases, of which this was not one. 

Of course, the suit was not within the constitutional jurisdiction 
of the Supreme Court. It was easy to see this, and to say it in a 
few words. But Marshall seized upon the opportunity to do far 
more than decide this narrow question. He examined thoroughly 
all the many constitutional questions which the case presented. In 
a long and elaborate judgment, he states, with a logic that cannot 
be resisted, with a clearness that cannot be mistaken, and with 
exhaustive fulness, what the constitution is, and what it means; 
what are the powers it confers, and what it withholds; what dis- 
tinctions it makes, and what limitations it imposes in its allotment 
of functions and the reasons for them; and, finally, what are the 
principles which must govern its construction, if it is not to fail 
and perish. 

Let me quote a few lines from 1 Cranch, 176, in which he 
expresses his conclusions : — 


“ This original and supreme will (that of the people) organizes the gov- 
ernment, and assigns to different departments their respective powers. It 
may either stop here, or establish certain limits not to be transcended by 
those departments. The Government of the United States is of the latter 
description. The powers of the Legislature are defined and limited ; and, 
that those limits may not be mistaken or forgotten, the Constitution is 
written. To what purpose are powers limited, and to what purpose is that 
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limitation committed to writing, if these limits may at any time be passed 
by these intended to be restrained? The distinction between a government 
with limited and unlimited powers is abolished, if these limits do not con- 
fine the persons on whom they are imposed, and if acts prohibited and acts 
allowed are of equal obligation. It is a proposition too plain to be con- 
tested, that the Constitution controls any legislative act repugnant to it or 
else that the Legislature may alter the Constitution by an ordinary act. 
Between these alternatives there is no middle ground. The Constitution 
is either a superior and paramount law, unchangeable by ordinary means, or 
it is on a level with ordinary legislative acts, and, like other avts, is alterable 
when the Legislature shall please to alter it. If the former part of the 
alternative be true, then a legislative act contrary to the Constitution is 
not law; if the latter part be true, then written constitutions are absurd 


attempts, on the part of the people, to limit a power in its own nature 
illimitable.” 


These are now truisms, but they were not then; and Marshall, 
more than any other man, has made them to be truisms now. 

As the preservation of our national well-being must depend 
upon our regard for these principles, and our preservation of these 
distinctions and limitations ; so the great and abiding peril of our 


country must come from a disregard or confusion of them. The 
abiding peril: for many generations must pass away before this 
peril passes away; before a due regard for the provisions of the 
Constitution, and a just construction of it, in what it gives to one 
department and what it gives to another, in what it gives and 
what it denies, can become so fixed, in the national sentiment and 
the national character, that the Constitution itself shall be unassail- 
able. For it will always be true, as it is to-day, that if the judi- 
ciary, in its work of construing and applying law, go beyond their 
limits and make law, they will cease to be the watchful and effi- 
cient protector of all our rights; powerful for all good, powerless 
for harm. And, if the legislative body usurp and exercise the 
functions of the Executive, we shall be just where the British 
government is to-day, where an absolute legislature makes what 
law it will, and the Executive — the so-called sovereign — dares 
not interfere in any way whatever, nor make the slightest attempt 
to exercise that veto power which has slumbered since 1692, and 
no judge, nor all the judges, have one particle of right or power to 
say of any law,-any law whatever, which has passed through the 
forms of enactment, that it has not the full force of law. And, if 
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the Executive should succeed in usurping the powers of the legis- 
lative and judicial departments, we should become at once the 
subjects of despotism ; for what better definition can be given of a 
despotism, than that it is a form of government in which, as in the 
Roman Empire, “ the will of the prince is law.” — 

Here lies, here ever will lie, our constant peril. And they who 
would protect us against it; who would themselves understand the 
principles which may guide them through all questions of this 
kind, which at different times, and in different forms, must come 
up, or who would labor, each in his own place and way, to make 
the public opinion accurate, the public feeling just, and the public 
action judicious and safe, in all emergencies of this kind, — must 
continue to find, as in times past they have found, the wisest and 
safest expositor of the truths and principles they need in John 
Marshall. T. P. 
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On the twenty-sixth day of May, 1866, the Legislature of Massa- 
chusetts enacted, that, “ in the trial of all indictments, complaints, 
and other proceedings against persons charged with the commis- 
sion of crimes or offences, the person so charged shall, at his own 
request, but not otherwise, be deemed a competent witness ; nor 
shall the neglect or refusal to testify create any presumption 
against the defendant.” In these few words, with very little dis- 
cussion and with no great amount of inquiry, the Commonwealth 
of Massachusetts enters upon what to some appears merely an 
experiment, and to others a thorough revolution, in the adminis- 
tration of criminal law. Whether it should be designated as an 
experiment or a revolution, it cannot be said to have been called for 
by any generally acknowledged necessity, or to be intended for the 
purpose of reforming any practical abuse or defect that had been a 
matter of general complaint. On the contrary, if there has been 
any one thing in which the old rules of the common law were 
successful in their practical working, it was in the protection of 
persons accused of crimes against the danger of being unjustly 
convicted. Here, if anywhere, was to be found a justification of 
the cry of the old barons, “ Nolumus leges Anglie mutare.” It is 
a just and well-founded boast of the common law, that, under its 
humane provisions, the risk of convicting a man of a crime of 
which he is not guilty is reduced to its very lowest expression. 
Under the law of Massachusetts, as it stood until May 26, 1866, 
the great practical defence of every person accused of a crime was, 
first, the presumption of his innocence; and, secondly, the cer- 
tainty that he could not be compelled to furnish evidence against 
himself. The law not only presumed him to be innocent, but 
allowed him to keep his own secrets. He was not called upon to 
explain any thing, or to account for any thing. He was not to be 
subject to cross-examination. He had nothing to do but to fold 
his arms in silence, and leave the prosecutor to prove the case 
against him if he could. The penitentiary could not open “its 
ponderous and marble jaws” to devour him, unless his guilt was 
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made out affirmatively beyond reasonable doubt. The verdict of 

“ Not guilty” was perfectly understood to mean precisely the same 

as the Scotch verdict of “ Not proven.” No better protection to 

innocence could ever be devised. The only reasonable reproach 

ever urged against the system has been that it sometimes let the 
guilty escape. 

It will be found, we think, on examination, that this experiment, 
or this revolution (whichever term may best describe this new 
statute), must inevitably and very greatly impair both of these 
defences against a criminal prosecution. It substantially and vir- 
tually destroys the presumption of innocence; and it compels an 
accused party to furnish evidence which may be used against 
himself. 

If the statute merely provided in general terms that the person 
“charged with any crime or offence should be deemed a competent 
witness’ on the trial of the indictment, its cruelty and injustice 
would be manifest at once. No man can doubt that it would be 
utterly unconstitutional, and would be held to be so, in all the 
courts, without even the slightest hesitation. It is for this reason, 
that the statute contains the fallacious and idle words, “ at his 
own request, but not otherwise,” and the equally idle and falla- 
cious words, that “ his neglect or refusal to testify shall not create 
any presumption against the defendant.” We take the liberty to 
call these words “ idle and fallacious,” because the option which is 
given to the accused party is practically no option at all. In its 
actual workings, it will be found that this new statute will inevita- 
bly compel the defendant to testify, and will have substantially the 
same effect as if it did not go through the mockery of saying that 
he might testify if he pleased. 

Let us suppose that a person is on trial on a criminal charge, 
and that the same evidence which was sufficient to cause the 
Grand Jury to find a true bill against him is brought forward at 
the trial. There will be some plausibility in the evidence ; other- 
wise, no bill would have been found. There will be some show of 
a case against him. The court, the prosecutor, the defendant, and 
the jury all understand that he can testify if he will. In fact, it is 
difficult to see how the presiding judge can possibly avoid inform- 
ing him (if he is without counsel) of this privilege which the law 
gives him. How can he possibly do otherwise than testify? How 
can he be silent? Or, if he should see fit to be silent, of what 
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practical value to him will be the presumption of innocence ? 
How can the jurors avoid the feeling that the reason why he does 
not testify is because he cannot explain the suspicious appear- 
ances of his case, and because he dares not subject himself to the 
risks and perplexities of a cross-examination? If he has counsel, 
it is, if possible, even worse and worse ; for the feeling will be that 
his counsel are afraid to put him on the stand. It will be found, 
in practice, that the defendant, in every case in which there is any 
apparent plausibility in the charge, will, “at his own request,” be 
made a witness; and the request will be made because he can- 
not help it. He will volunteer under the strongest compulsion, 
under a necessity that is wholly irresistible. The moment he 
takes the stand as a witness, the presumption of innocence, that 
bridge which has carried thousands safely across the roaring gulf 
of the criminal law, is reduced to a single and a very narrow 
plank, — he must then stand or fall by the story which he can 
tell. 

But it will be said, that the statute provides, in express terms, 
that his neglect or refusal to testify shall. not create any presump- 
tion against him. This is an attempt, on the part of the Legisla- 
ture, to cure the inhumanity of the ‘ experiment,” and would 
answer the purpose admirably if it could be done by any amount 
of “ provided, nevertheless.” The difficulty is, that the jurors all 
know that the defendant has the privilege (as it is called) of mak- 
ing himself a witness if he sees fit; and they also know that he 
would if he dared. They will, and they must, draw every con- 
ecivable inference to his disadvantage if he do not. His neglect 
or refusal to testify will, and inevitably must, create a presump- 
tion against him, even if every page of the statute-book contained 
a provision that it should not. The statutes might as well 
prohibit the tide from rising, or try to arrest the course of the 
heavenly bodies, as to prevent a juror from putting upon the de- 
fendant’s silence the only interpretation that it will bear. The 
juror cannot fail to see that the defendant must know whether he 
is guilty or not ; must know all about his own connection with the 
case ; must know where he was and what he was doing at the 
time in controversy; must be able to explain every thing that 
bears against him; must be not only ready, but most eager, to do 
80, if he is in fact innocent of the charge, and yet that he refuses 


to do so. There is but one construction to be put on such refusal ; 
VOL. I. 30 


446 TESTIMONY OF PERSONS ACCUSED OF CRIME. 


and no statute can be devised that will prevent that construction 
from having its full effect. 

The inevitable effect of the statute will be, that, “ in the trial of 
all indictments, complaints, and other proceedings against persons 
charged with the commission of crimes or offences,’ the defendant 
will request to be himself a witness. This will be the invariable 
course of things in every criminal case which makes any show of 
plausibility, or exhibits evidence of any force or weight at all 
against the defendant. The necessity which has been pointed out 
will press equally and irresistibly on all. The innocent will be 
ready and the guilty will be compelled to ask the privilege, 
and all will use it. Passing over the question (though by no 
means a trivial one) of what value testimony will be that is 
given under such fearful and overpowering temptation to per- 
jury, let us ask attention to the predicament in which a guilty 
man will be found. Suppose the evidence against him to be 
formidable, he may understand, or be advised, that silence 
would be better for him than any thing he can possibly say ; 
yet, under the pressure of this terrific statute, he must go upon 
the stand as a witness. Ruin stares him in the face if he 
do not; and, if he does, what becomes of the constitutional pro- 
vision that no man shall be compelled to furnish evidence against 
himself? Can he decline to answer on the ground that his 
answer might tend to criminate him? Has he not thrown over- 
board all his defensive armor? Is he not to be stretched on the 
rack of cross-examination ? Will not all his secrets be wrung out 
of him by the torture of question after question? Plainly, the 
result must be that he will be compelled either to furnish evidence 
against himself, or to defend himself by lies “ gross as a moun- 
tain ;”’ an alternative to which the Constitution gives us no right 
to subject even a felon. We then should see the spectacle of 
smooth, ingenious, and plausible liars wriggling ingeniously, and 
perhaps with success, out of the toils in which clumsier, and per- 
haps better, men are hopelessly involved. 

It is occasionally said, however, that it is of no consequence, or, 
on the whole, it is a good result rather, if the new statute facili- 
tates the conviction of the guilty, and diminishes their chance of 
escape. Is it right, however, to compel the guilty to furnish evi- 
dence against themselves? Are we so fond of perjury, that we 
insist on forcing every man who really does not wish to go to the 
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penitentiary or house of correction, and yet is guilty, to swear 
that he is innocent? Is not his plea of “Not guilty” enough? 
It is idle, however, to waste words on this part of the case. The 
Constitution says that no man shall be required to furnish evidence 
against himself. The statute, practically and in its effect, compels 
the guilty man either to furnish evidence against himself, or resort 
to a refuge of lies. 

But suppose the defendant to be innocent. He may be wholly 
innocent of the particular crime laid to his charge, and yet very 
far short of being a saint or an angel. He may have committed 
every crime in the decalogue or the statute-book except the one set 
forth in the indictment. He may be a veteran from what Carlyle 
calls the devil’s regiments of the line. He may manifestly belong 
to the dangerous classes ; he may be guilty of the great and heavy 
crime of rags, stupidity, and poverty, — yet he is thrown into the 
mill of the statute, and whirled off to the stand as a witness, where 
the most humane and tender of judges cannot protect him. The 
result is easy to foresee. He is torn to pieces by cross-examina- 
tion. There are fifty things that he would keep back if he could. 
In a word, he breaks down; and the jury disbelieve him when he 
is really telling the truth, and find him guilty of the one crime of 
which he is really innocent. Surely, the advocates and admirers 
of the statute would hardly say that it is desirable to convict even 
a bad man, in such a way as this, of a crime of which he is not 
guilty. 

To illustrate still further the operation of this new system in 
extorting evidence from the defendant himself, let us take a case 
which has already occurred, and which may recur at every term 
of the court. Let us suppose, then, a man by no means dead in 
trespasses and sins, but having a character to lose, and incommo- 
ded, besides, with the possession of a conscience, to be indicted 
as a common seller of intoxicating liquors. Suppose it to be 
proved that he is the owner and keeper of a grocery. Suppose 
some loafer, who has been disappointed in the hope of buying 
liquor on credit at his shop, should swear positively to the “ three 
distinct and separate sales” within the period covered by the 
indictment, which the law says shall be sufficient proof of 
the charge. If he should decline to make himself a witness, the 
jury would convict him without leaving their seats. He takes 
the stand, and swears that he never in his life sold one drop to the 
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witness whose testimony has been given in. Then comes the cross- 
examination ; and he finds that the whole subject of the general 
charge against him is open to inquiry. The confession that he 
has made three other sales is forced out of him; and he is con- 
victed on his own evidence, after he has been successful in demol- 
ishing all other evidence in favor of the prosecution. 

If, in the trial of an indictment, the defendant is made a compe- 
tent witness, he must stand or fall by the story which he can tell. 
If he is a witness at all, he will fare like every other witness, and 
will besides labor under the disadvantage of being an interested 
witness ; telling his story under suspicious circumstances, and 
laboring under the most extreme temptation to perjury. The 
guilty (and, practically, they are more than half of the whole 
number of the accused parties at a criminal term) will add the 
crime of perjury to the crime set forth in the indictment. Even 
of the innocent, some, under the influence of terror and anxiety, 
may mix some falsehood with the truth, and so increase the em- 
barrassment and aggravate the dangers of their position; some, 
and probably not a few, from stupidity, from unskilfulness, or 
from want of established good character, may tell their story 
badly, and fail to command belief, even when they speak the 
truth; others will get no farther than simply to protest their inno- 
cence, which protest simply leaves the case where it stood before. 
In all such cases, the alleged privilege of testifying will simply be 
either nugatory and useless, or an engine of torture and oppres- 
sion. It is to be remembered, that the statute is universal in its 
application, and reaches the case of the adroit and hardened cul- 
prit, the experienced felon, the green and ignorant novice, the 
nervous, timid, and feeble boy or woman, the foreigner, all orders 
and conditions of men, and almost every form of helplessness. 
All will be tempted to falsehood; all will be badgered on cross- - 
examination. The experienced and self-possessed villain may pos- 
sibly succeed in swearing his way through: the inexperienced and 
unskilful will be swallowed up. 

But it is said that appearances may be so much against an inno- 
cent man that he cannot escape an unjust and wrongful conviction 
in any way unless he can testify in his own behalf. It certainly 
must be a very peculiar and extraordinary state of facts which 
could place an innocent man in such a position, — so peculiar and 
so extraordinary that it may be safely said to be of exceedingly 
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rare and infrequent occurrence. False testimony may do it at 
any time; but it is not possible for mere statutes to protect the 
accused against perjury. It must be “ the lie with circumstance” 
that creates the danger in such cases; and mere denial by the 
accused, even though under oath, might avail very little. But if 
appearances are against a defendant, — that is to say, if facts and 
circumstances are proved, by honest testimony, which tend strongly 
to prove his guilt, — he, of course, must meet and explain those 
facts and circumstances. If he has counsel, the defendant’s ex- 
planation will at least be suggested. If he has no counsel, he 
will, in answer to the call of the presiding judge, make the sug- 
gestion himself. If he is really innocent, all the true and honest 
evidence against him will be consistent with his innocence. Truth 
is always consistent with itself, and requires no ingenuity or skill 
for its exhibition. The explanation will come out and be made 
known. If it meets and covers the case, it will relieve him, even 
if it be only laid before the jury as a theory, or as a possible state 
of facts, consistent with the evidence, and also consistent with the 
innocence of the defendant. If it do not meet and cover the case, 
it will avail nothing to swear to it. The presumption of inno- 
cence, and the reasonable possibility of innocence, consistently 
with the facts proved, constitute the real and effective defence in 
all such cases. 

It sometimes happens undoubtedly, especially in the case of 
atrocious and startling crimes, that the public anxiety and alarm 
stimulate detectives into extreme activity, and rouse up some wit- 
nesses into a degree of positiveness and firmness of recollection 
that may be quite unwarrantable. Fearful mistakes are some- 
times made as to the identity of the person arrested and on trial 
with the actual perpetrator of some great outrage. But, in such 
cases, the mere denial by the accused would not be greatly re- 
enforced by his oath. It costs so little for a felon to deny his 
crime! Of course, he would deny it. The true protection is the 
discrimination and carefulness of the presiding judge, the zeal 
and energy of the counsel in defence, the fairness and integrity 
of the public prosecutor, and, last and best of all, the conscien- 
tious and wise caution of the jury. 


To sum up, then, the objections to the new system of the admin- 
istration of criminal justice, we take these points : — 
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It will be found to be compulsory in its operation, and will 
force defendants generally, in criminal cases, to take the stand as 
witnesses. 

It will compel the guilty either to criminate themselves, or rely 
upon perjury for their protection. 

It will, to a great degree, deprive all accused parties of the 
benefit of the presumption of innocence. 

It will lead to such an accumulation of false and worthless tes- 
timony in the criminal courts, that there will be great danger that 
jurors will habitually disbelieve all testimony coming from any 
defendants. 

It gives to persons who are really not guilty of any offence 
charged against them no substantial advantage over the presump- 
tion of innocence, and is wholly illusory as a privilege. 

It tends to degrade the trial of a criminal case into a personal 
altercation between the prosecutor and the accused. 

It is an experiment entered upon without necessity, not called 
for by the profession, not petitioned for by anybody, demoralizing 
from its encouragement of perjury, and useless for the purpose of 
accomplishing any substantial good result. 


q 
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By the decision in the case of the Trustees of Dartmouth College v. 
Woodward, in 1819, it became the settled law of America, that 
every act of incorporation was an irrevocable grant, creating an 
inviolable contract within Art. 1, § 10 cf the Constitution of the 
United States, which placed all rights, once legally vested in cor- 
porations, beyond the reach of any subsequent legislation, unless 
a power for that purpose had been reserved to the supreme law- 
making power in the act of incorporation. This was an immu- 
nity which corporations had never enjoyed under the common law, 
and which they owed wholly to the construction given to a clause 
in the Constitution of the United States, which could hardly have 
been contemplated by its originators. That clause was inserted 
into the Constitution at a time when “the States refused to 
redeem their paper issued during the war; and tender laws were 
passed, compelling creditors to receive worthless or very insuf- 
ficient articles in payment of their dues. Divers equally ex- 
ceptionable legislative shifts and devices are to be found in the 
history of that period, resorted to for the purpose of relieving 
the citizens and the States from the performance of the most 
meritorious and solemn engagements.” * Its aim was to remove 
for ever a difficulty and temptation from which much suffering had 
already been incurred, and to which a community composed of 
many locally independent bodies was peculiarily liable. By the 
construction given to the clause in the Dartmouth College Case, its 
protection was extended to “ public grants by a State to corpora- 
tions, as well as private agreements between citizens; grants and 
charters in existence when the Constitution was adopted, as well 
as those existing previously, even before the Revolution.”” Under 
the common law and the theory of the British Constitution, par- 
liament was omnipotent; and, as such, possessed the power to 
amend, alter, or repeal all charters at their pleasure. After the law 
abridging this legislative power in this country had become firmly 


* Art. on Obligation of Contracts, 24 Am. Jurist, 257. 
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established by the decision referred to, corporations began rapidly 
to increase in number, and to engross that large share in the busi- 
ness of the country which they still retain. A practical difficulty 
was at once experienced throughout the country from the immu- 
nity from legislative control enjoyed by these well-nigh innumera- 
ble bodies. As a result, it has generally become customary to 
insert into the statute law of the States, as a part of the organic 
law of all subsequently granted corporate charters, a reserved 
legislative power of amendment or repeal; re-establishing over 
them, in fact, as a condition precedent of their existence, the old 
common law principle of parliamentary omnipotence. 

New York apparently led the way in re-incorporating the old 
principle of the common law into her statute book ; for in 1827, 
only eight years after the decision in'the Dartmouth College Case, 
a clause was inserted into the general act relative to corpora- 
tions in that State, reserving a power of alteration, suspension, 
or repeal, at the discretion of the legislature, in the charter of. 
every corporation thereafter to be granted.* Similar reservations 
are now to be found in some of the constitutions and in many of 
the statute books of the various States; and, even where no such 
general power has been reserved, it has not been unusual in some 
States to insert the same reservation in individual charters. The 
policy of the different States in regard to corporate independence 
of legislative power seems to have varied as much as the language 
of their statutes or the tendency of their decisions. 

The statute of Maine is as follows: “ Acts of Incorporation 
passed since March 17, 1831, are liable to be amended, altered, 
or repealed by the Legislature, as if express provision therefor 
were made in them, unless they contain an express limitation.” fT 

The statute of New Hampshire provides as follows: ‘ The 
Legislature may alter, amend, or repeal the charter of any cor- 
poration, or any law relating to corporations, whenever, in their 
opinion, the public good shall require the same.” $ 

In spite of the similarity of their statutes, the policy of these 
two States has been diametrically opposed on the question of ap- 
plying the reservation to railroad charters. While, in Maine, an 
express proviso— ‘that the legislature should not impose any 


* Northern R.R. Co. v. Muller, 10 Barbour, 260. 
t R. S. 1857, c. 46, § 17. 
¢ R. S. 1842, c. 146, § 26. Laws 1847, c. 487, § 2. 
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other or further duties, liabilities, or obligations; and that the 
charter should not be revoked, annulled, altered, limited, or re- 
strained without the consent of the corporation’ *—has been 
inserted in every important railroad charter conferred by the 
State, in New Hampshire, on the contrary, the clause of general 
reservation has not only been specifically re-enacted in every im- 
portant railroad charter ever granted,t but, in pursuance of the 
policy of retaining a legislative control over all railroads within 
the limits of the State, a law passed in 1841 enacted “that any 
clause or clauses in the charter of any railroad corporation in 
this State, whereby the duration of such charter is limited to any 
specified number of years, be and the same are hereby repealed. 
Provided, however, that the legislature may at any time alter, 
amend, or repeal the charters of all railroad corporations whose 
duration was limited as aforesaid, whenever, in the opinion of the 
Legislature, the public good should require it.” 

In Massachusetts, all acts of incorporation passed since March 
11, 1831, are, by the statute law of the State, “subject to amend- 
ment, alteration, or repeal at the pleasure of the Legislature.” $ 
And it was decided, in Roxbury v. Boston ¢ Providence R.R. Co. 
6 Cush. 424, that the usual limitations in railroad charters in 
that State conditioning them to be void unless carried into effect 
within a given time, and reserving to the State the right to pur- 
chase the roads, on certain terms, at the expiration of twenty 
years, did not constitute such a “limiting the duration” of the 
charters as would bring them within the closing words of the 
clause of the Rev. Sts. of 1836, which, in certain cases, deprive 
the Legislature of the power to repeal. 

In Vermont, no clause of general reservation universally ap- 
plicable seems ever to have been inserted into the statute-book ; 
but it was provided in Laws of 1849, No. 41, in prescribing the 
duties and liabilities of railroads, and legislating as to their char- 
ters, that the act in question “should be subject to alteration, 
amendment, and repeal by any future legislation.” 


* Charter Androscoggin and Kennebec R.R. Special Laws, 1845, c. 270,§ 17. See 
also Special Laws, 1836, c. 111, § 11; c. 148, § 13; 1847, c. 89, § 17; 1848, c. 184, 
§ 17. 

t Priv. Acts, 1835, c. 37, § 16; 1836, c. 68, § 16; 1848, c. 770, § 11; 1849, c. 906, 
§ 12. 

¢ Laws, 1830, c. 81; R. S., 1836, c. 44, § 23; Gen. Sts. 1860, c. 68, § 41. 
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The railroad legislation of Rhode Island began with a reserva- 
tion of power in the Legislature, except as “ to the right of taking 
and holding land, and taking toll;” * but this act was subse- 
quently repealed, and it became the policy of the State to insert 
into all railroad charters a clause to the effect that * this Act of 
Incorporation should be subject to any general act that may here- 
after be passed by the General Assembly for regulating corporate 
bodies in this State.” The Revised Statutes of 1857 + contain the 
usual reservation of power for amendment and repeal, “at the 
will of the General Assembly,” over charters thereafter granted. 

A reserved power to amend and repeal at the pleasure of the 
General Assembly has been uniformly incorporated into all the rail- 
road charters granted by the State of Connecticut ; and the general 
laws of that State contain a clause very similar to that of the 
Massachusetts statutes, providing generally for alteration, amend- 
ment, or repeal, “ at the pleasure of the General Assembly.” $ 

The statute of New York which took effect Jan. 1, 1828, is 
still in force. Its language is clear, concise, and emphatic: “ The 
charter of every corporation that shall hereafter be granted by 
the Legislature shall be subject to alteration, suspension, and re- 
peal, in the discretion of the Legislature.” § 

By the constitution of Pennsylvania, || it is provided, that “ the 
Legislature shall have the power to alter, revoke, or annul any 
charter of incorporation hereafter conferred by or under any spe- 
cial or general law, whenever, in their opinion, it may be injurious 
to the citizens of the commonwealth, in such manner, however, 
that no injury shall be done to the corporation.” 

A somewhat similar reservation is contained in the Constitution 
of Delaware ; 4] simply, however, reserving a right of revocation, 
and limiting the duration of all charters thereafter granted to 
twenty years. 

In many of the States however, as Ohio, Maryland, Illinois, &c., 
no such power seems ever to have been reserved to the Legislature 
by any act of general application ; and railroads and other corpo- 
rations in these States are subject only to such special restrictions 
and limitations as may be contained in their charters. 

It is proposed in the present article to review the various prece- 


* Charter of Railroad from Boston to Providence. Laws, 1828, § 6. 


+t Ch. 63, § 28. ¢ General Laws Conn., c. 6, § 240. 
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dents for the exercise of the vague, general powers reserved to the 
legislatures in the various statutes quoted, with a view of arriving 
at some understanding of their extent and limitations in case of 
their possible future application to existing railroad franchises. 
From the principles so established, we hope to draw some conclu- 
sions not commonly entertained as to the powers of the State 
legislatures, in relation to the various controversies which have re- 
cently marked the histories of those corporations, whether among 
themselves, with the community at large, or the legislatures. The 
reported cases in which the power reserved to the Legislature has 
been exercised over railroad corporations, and its exercise has 
come before the courts, are few in number; but over corporations 
as a whole the cases are more numerous. It is unnecessary to say 
that no distinction can be drawn between railroads and other cor- 
porations on account of the size, wealth, and importance of the for- 
mer. The construction of the statute must be the same whether 
applied to the smallest corporation of the land or to railroads — 
running through half the States of the Union. 

The cases to be found in the reports also naturally divide 
themselves into two distinct classes. One class comprises those 
cases where the power of alteration, amendment, or repeal, re- 
served to the Legislature, has been exercised against the will of 
some minority of the stockholders of the corporation, but upon the 
suggestion or with the assent of the majority, or the directors repre- 
senting the majority, of the stockholders. The other class com- 
prises those cases in which such alteration or amendment has been 
effected at the will of the Legislature alone, and adversely to the 
interests or wishes of those holding the franchise. The principles 
involved in the cases of the first class it is not proposed to discuss 
here. The object of the present article is simply a consideration 
of the reserved power of the legislatures of those States where the 
clause or statute in question is in force over corporations created 
by them, when such power is exercised without regard to the 
wishes or interests of the corporators, or any part of them, at 
the simple volition of the legislatures. The numerous decisions 
and reported cases of the first class will therefore be cited only 
when they incidentally discuss or throw light upon the present 
more limited question. 

Neither is it proposed to consider at this time the question of 
the control over railroads or their franchises reserved in this coun- 
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try to a Legislature under the common law and in accordance with 
the Constitution. The powers so retained are well defined, and 
may be classed under the three heads of Eminent Domain, Revenue, 
and Police. Upon the powers reserved to the Legislature by impli- 
cation, under each of these heads, there are numerous and care- 
fully prepared decisions. 

In regard to the matter under immediate discussion,— the limits 
of the statute power reserved to the Legislature when exerted 
hostilely to the corporation, — Chancellor Kent uses the following 
language: ‘“ It has become quite the practice, in all the recent acts 
of incorporations for private purposes, for the Legislature to reserve 
to themselves a power to alter, modify, or repeal the charter at 
pleasure; and though the validity of the alteration or repeal of a 
charter, in consequence of such a reservation, may not be legally 
questionable, yet it may become a matter of serious considera- 
tion, in many cases, how far the exercise of such a power could 
be consistent with justice or policy. If the charter be considered 
* as a compact between the government and the individual corpo- 
rators, such a reservation is of no force unless it be made part and 
parcel of the contract. If a charter be granted and accepted with 
that reservation, there seems to be no ground to question the 
validity and efficiency of the reservation ; and yet it is easy to per- 
ceive, that, if such a clause, inserted as a formula in every charter 
and grant of the government, be sufficient to give the State an 
unlimited control, at its mere pleasure, of all its grants, however 
valuable the consideration upon which, they may be founded, the 
great and salutary provision in the Constitution of the United 
States, so far as concerns all grants from State governments, will 
become of no moment. These legislative reservations of a right 
of repeal ought to be under the guidance of extreme moderation 
and discretion. An absolute and unqualified repeal, at once, of a 
charter of incorporation of a money or trading institution, would 
be attended with most injurious and distressing consequences.” * 

Into this brief extract, though written forty years ago, is com- 
pressed all, both of law and reasoning, which is to be found in the 
books of decisions up to this day. Though the custom of insert- 
ing the reservation of legislative power has become almost univer- 
sal, it has in practice been kept under the guidance of extreme 


* 2 Kent Comm. 306. 


| 
| 
| 
| 

} 

| 


LEGISLATIVE CONTROL OVER RAILWAY CHARTERS. 457 


moderation and discretion ; the consistency with justice or policy 
of its exercise has been a matter of most serious consideration 
with the courts; and, finally, the insertion of the clause into the 
general statutes or individual charters has come to be considered 
as so much a matter of course, signifying nothing, that it is looked 
upon, not only as a “formula,” but as an empty one, the very 
existence of which is forgotten. Least of all do railroad corpora- 
tions appear to realize the possible control which may be exercised 
by legislatures over their affairs, were the powers reserved in this 
formula once fully developed and exercised. 

The authors who have succeeded Chancellor Kent have fallen 
very far short of any improvement on his commentary on this 
very important reservation of our statute law. In “ Angell and 
Ames on Corporations,” it is alluded to in § 767 in very general 
terms, and a number of authorities are cited; but no attempt is 
made at an examination either into the origin or limits of the 
power reserved. In “ Redfield on Railways,” the clause of reserva- 
tion, in all its bearings on the precise class of corporations consid- 
ered in this paper, is treated as follows (Ch. 31, § 2, cl. 4, “* Extent 
of a Reserved Power to repeal Charters of Corporations,” § 232, 
cl. 4): “ Under the usual legislative reservation of the power to 
alter, modify, or repeal the charter of a railway company, it has 
been considered, that the Legislature cannot impose pecuniary bur- 
dens upon the company of a character different from any others 
in the charter, as requiring them to cause a proposed new street 
or highway to be taken across their track, and to cause the neces- 
sary excavations, embankments, and other work to be done at 
their own expense.” The single case of Miller v. New York & Erie 
R.R. Co., 21 Barbour, 513, cited in support of this commentary, 
is one of very doubtful authority ; apart from that consideration, 
however, so limited a comment on a reservation so important par- 
takes almost too much of the virtue of brevity. 

Leaving the text-books and examining the reports, various 
decisions arising under the construction of this statute may be 
found, which will naturally divide themselves into three classes : — 

1st. The decisions in which the statute is construed strictly as 
against the State, the largest possible scope being given to cor- 
porate immunity, and the legislative reservation being confined 
within the narrowest limits. 
2d. The decisions which give the utmost latitude to the reserva- 
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tion, which make little or no allusion to any limitations to its 
powers, and which apparently consider the whole question as with- 
drawn by force of the statute from the judgment of the courts, 
and resting in the simple discretion of the Legislature. : 

8d. Those decisions in which the courts, sharing in the doubts 
and fears of Chancellor Kent, have given to the legislatures, under 
the reservation, great latitude of power, but have endeavored to 
find, under the terms of the State or Federal Constitutions, some 
limits to its exercise. 

Neither does equal difficulty attend the construction of all the 
words of the statute. There is no question of the power of a 
Legislature, by virtue of a reservation of power to that end, to 
repeal an act of incorporation. Upon this point all the authorities 
unite. The difficulty is found in the construction of the words 
“alter and amend,” in discovering the limits of legislative author- 
ity over corporate matters under any sound construction of words 
so extremely vague. It is upon the construction of these words 
that the current of authority divides into the three channels already 
indicated. 

The case of Allen -v. McKeen, 1 Sumner, 276, is the leading 
authority for applying to clauses of general reservation the rules 
of the strictest possible construction. That case was decided by 
Judge Story in 1833: in its general features and facts it resembled 
strongly the Dartmouth College Case; and Judge Story undoubt- 
edly approached it with the strong bias in favor of extending 
protection to corporate immunities against legislative usurpation, 
which had been impressed on his mind by the discussion of the 
earlier case. Allen v. McKeen arose from an action brought by 
the President of Bowdoin College against the Treasurer, for the 
amount of his salary; and it involved the question of the Presi- 
dent’s tenure of office, and the extent of legislative power under 
a reservation when exercised hostilely to the corporation. Like 
Dartmouth College, Bowdoin College was a private eleemosy- 
nary institution of learning. The original charter, granted in 
1794, reserved in terms to the Legislature the power to “ grant 
further powers to, or alter, limit, annul, or restrain any of the 
powers of this act, vested in the said corporation, as shall be 
judged necessary to promote the best interests of the college.” 
Subsequently, by an act passed in 1830, it was declared that the 
President, &¢., of the corporation should retain their corporate 
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powers, “ subject, however, to be altered, restrained, or extended 
by the Legislature, &c., as shall, &c., be judged necessary to pro- 
mote the best interest of said institution.” Applying the strictest 
rules of construction to the language of these clauses, Judge 
Story held, that, under the first reservation, the legislative authority 
was confined to “ enlarging, altering, annulling, or restraining of 
the powers of the corporation”; it could not meddle with its 
property or extinguish its corporate existence ; it could not remove 
its trustees or overseers, though it might abridge as well as enlarge 
its powers. Under the second reservation, he held that the power 
to annul was not reserved by the words “ alter, limit, restrain, or 
extend;” that these words in the clause of reservation did not 
extend the legislative power to the charter generally, but only to 
the powers and privileges conferred by the charter on the trustees, 
&c., as might be judged necessary to promote the best interests of 
the institution. The act, under this construction of the language 
of the clause, neither authorized the creation of a new board by 
the Legislature, or the transfer of the corporate powers and privi- 
leges from the old board to other persons; and the Legislature 
had no power to add new members to the board by its own nomi- 
nation, or that of persons or officials, other than the old board. 
This decision certainly carried the doctrine of the Dartmouth 
College Case,—the doctrine of close corporations and jealousy of 
legislative control—as far as it could well go; and some of the 
distinctions and limitations drawn are difficult to grasp. The dis- 
tinction drawn in the case appears to have been between the right 
of acting on a board of trustees and the powers of a board. The 
board could not be changed, though all their powers could be an- 
nulled: it could be reduced to a shadow, but not deprived of a 
name. Judge Story, before proceeding to practically construe it 
away, expressly acknowledged the power in the Legislature, under 
the reservation, to extend or restrain, limit or alter, the powers and 
privileges of the existing board without its own consent, but denied 
to it the right to change the board itself, and reserved to that board 
the exercise of whatever powers or privileges remained after the 
Legislature had exhausted an inexhaustible power of amendment 
or alteration. It was reserved, however, for the Supreme Court 
of Kentucky to carry out the principles of strict construction as | 
against the Legislature to their last possible extreme. In Sage v. 
Dillard, 15 B. Monroe, 340, decided in 1854, which also was a 
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case of a religious eleemosynary institution, the facts were some- 
what similar to those of Allen v. McKeen. The institution was 
incorporated in 1840; the Legislature specially reserving to itself 
in the charter the power to alter, amend, or repeal whenever it 
might deem it right and proper to do so. In 1841 and 1845, addi- 
tional acts were passed by the Legislature, increasing the number 
of trustees of the institution, which acts were accepted by the 
corporation. In 1848, an additional act was passed, again increas- 
ing the number of trustees, but appointing them by name, and 
limiting future appointments to citizens of the State. This addi- 
tional act the board refused to accept. The court held, that the 
Legislature might, by virtue of the reservation, repeal or destroy, 
but that the power to repeal or destroy did not imply a right to “ crip- 
ple or to maim;” that it seemed’ to be a necessary implication, 
that, if the Legislature should undertake to make what, in their 
opinion, is a legitimate alteration or amendment, the trustees have 
the power to accept or reject it, whatever may be the consequences; 
and finally, that, in the case in question, the reservation of power 
to “ alter or amend” gave the Legislature no additional powers at 
all, as “ the acceptance or rejection of the trustees was a necessary 
implication, and the Legislature can impose no alteration or 
amendment upon the trustees without their consent, with or with- 
out the reservation.” * 

In Miller vy. New York ¢ Erie R.R. Co., 21 Barbour, 513, the 
New York courts applied the same rule of construction directly to 
railroad charters. It was decided that the power to alter, modify, 
or repeal charters did not authorize a Legislature to compel a rail- 
road company to cause a new highway to be taken across their line, 
at their own cost, there being no provision touching new high- 
ways in their charter. A law imposing such a new obligation on 
the railroad, passed subsequently to its incorporation, was held to 
assume private property without compensation, — to be a condition 
of its retaining its corporate existence such as the Legislature 
was not authorized to impose ; and a doubt was expressed whether 
the Legislature had a right to repeal a corporate charter unless 
forfeited by the misconduct or neglect of its managers. 

The case last stated concludes the list of those of the class 
first referred to. If the doctrines enunciated and the rules of 
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construction laid down in the cases of this class should finally 
become the settled law on the subject, then will the clause of 
reservation have been judicially construed down into a mere 
formula ; and corporations, except for the stern power of repeal, 
will again enjoy that immunity from legislative control which was 
unknown to the common law, and which they owed in this coun- 
try to the construction given to the Constitution in Dartmouth Col- 
lege v. Woodward. 

The leading case among the authorities tending to give a broad 
latitude of construction to the reserved powers of alteration or 
appeal is the negatively decided case of Wales v. Stetson, 2 Mass. 
143, cited with approval by Judge Story in his opinion in the 
Dartmouth College Case. In the case referred to, Parsons, C.J., 
gave it as the opinion the court, that rights legally vested in a cor- 
poration could not be controlled or destroyed by any subsequent 
statute, unless a power for that purpose had been reserved to the 
Legislature in the act of incorporation.* The first case, however, 
in which a broad, positive construction was given to the words of 
reservation was in McLaren v. Pennington, 1 Paige, 102, decided 
in 1828. In this case, a bank had been incorporated by the Legis- 
lature, reserving to itself the power to alter, amend, or repeal at 
its own pleasure; and the bank, in accordance with another 
condition of its charter, paid to the State a consideration of 
$25,000. The charter was repealed by the Legislature within the 
first year after it was granted. Under these circumstances, the 
court held that the clause of reservation was not a condition repug- 
nant to the grant, but simply a limitation ; and that the exercise of 
the power to alter, amend, or repeal by virtue of it, legally and con- 
stitutionally belonged to the Legislature, and that the court could not 
presume it to have been illegally or unconscientiously exercised. 

In 1838, a case very analogous to that of Sage v. Dillard, 
arose in Pennsylvania ; + like the Kentucky case, this was also the 
case of a school endowed by private charity. It was incorporated 
in 1784: by the terms of its charter, its trustees were to be elected 
by those contributing a certain amount towards the support of the 
institution, and the charter was not alterable in other manner “ than 
by an act of Legislature of this State.” The Legislature subse- 
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quently, by an act of 1387, extended the right of voting for trus- 
tees to all citizens within the township entitled to vote for State 
or county officers. This amendatory act the trustees refused to 
accept. The court however decided “that the consent of the 
corporators was not an indispensable ingredient in the power of 
alteration. It is sufficient to say, that, if the act of assembly had 
intended to make such consent requisite, it was easy to insert the 
words ‘ by and with the consent of the corporation,’ or something 
equivalent. This has not been done; and I do not think we can 
insert them on the ground that it would have been right or expe- 
dient to do so, even supposing that we were satisfied of that posi- 
tion. Certainly, the Legislature, in a grant of corporate rights 
and privileges, may reserve the right to alter, annul, or amend 
them, either generally or on certain terms and conditions ; and 
when that makes a part of the compact between the Legislature 
and the corporation, the latter cannot object to the exercise of a 
power thus expressly reserved, provided where, in any case, terms 
or conditions of alteration are appended, the case contemplated 
has arisen. Here the power reserved is general and unconditional, 
and may be exercised whenever the Legislature deems it expe- 
dient to do so.” 

Crease v. Babcock, 23 Pick. 334, decided in 1839, and the next 
case in chronological order, resembles very strongly, both in the 
facts and the reasoning of the court, the case of McLaren v. 
Pennington. A bank, of which the defendant was a stockholder, 
was incorporated by an act passed in 1836. A power of repeal 
was reserved to the Legislature under the final words of the Massa- 
chusetts statute in question, only in case of “ some violation of the 
charter or other default,” as the charter was limited in duration ; 
but, by a section of the general banking law, which was by refer- 
ence made part of the charter, the Legislature reserved to itself 
power at any time, through its committees, to examine into the 
doings of any bank, and to forfeit its charter, if it was found to 
have exceeded its powers. The bank in question refused payment 
of its notes on the 20th of April, 1837: an examination through a 
committee was immediately had into the doings of the bank, and 
the Legislature repealed its charter on the 27th of the same month. 

The case came into court on a bill in equity, brought by the 
holder of certain of its notes against the bank, and a portion of its 
stockholders on their individual liability, which accrued by law 
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only on the expiration of the charter. The point at issue was 
whether the charter had legally expired, and the consequent indi- 
vidual liability accrued. The counsel for the defendant contended 
that the charter had not expired, since no absolute repeal was legal 
under the general reservation, as the charter in question was 
limited in duration, and its repeal was legal only in case of some 
default, the existence of which must be ascertained by the courts, 
and not through an investigation under the clause of the general 
banking act, which clause was unconstitutional, as reserving judi- 
cial powers to the Legislature in contravention of Article 30 of the 
Bill of Rights. 

The court construed the language of the statute by which the 
power of the Legislature to repeal charters limited in duration 
was confined to cases of “ violation of charter or other default,” 
to include in the words “ other default”? “some acts short of vio- 
lations, but which were inconsistent with, if not subversive of, the 
ends for which the corporation was established.” In case of such 
a contingency arising, they reserved to themselves power to repeal 
at pleasure. The right of the Legislature to prescribe such terms 
of a grant was included in the right to make the grant; and when 
the grant was accepted on the prescribed terms “ it became a com- 
pact, and the grantees could have no reason to complain of the 
execution of their own contract.” The court then held that the 
preliminary inquiry, through a committee, into the doings of 
the bank on which the act of repeal was founded was not a judicial 
act, the reservation of which by the Legislature to itself was 
‘unconstitutional ; and that where the Legislature exercised some 
power contingent on a default, the judiciary was bound “ by the 
courtesy and confidence which is due from oye department of the 
government to another, to presume that the contingency upon 
which the right to exercise it depended had happened.” The act 
repealing the charter of ‘the bank was therefore held to be valid ; 
and, the charter having expired on its enactment, the individual 
liability of stockholders had accrued. 

The great importance of this case will justify the detail with 
which it has been stated. It has carried great weight as an 
authority, and goes far to settle the law throughout the States as 
to the great extent and complete irresponsibility of legislative 


power, under the reservation in question, without at all touching 
on its limits. 
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Miners’ Bank vy. United States, 1 Greene (Iowa), 553, and State 
v. Curran, 7 English (Ark.), 321, the cases next in chronological 
order, decided in 1848 and 1851, were somewhat similar in fact. 
The consideration to be paid by the courts to that “ courtesy 
and confidence which is due from one department of the government 
to another,” which entered into the consideration of the courts in 
MeLaren v. Pennington and Crease v. Babeock, was pushed to its 
ultimate conclusions in the case of the Miners’ Bank v. United 
States. In the charter of the Miners’ Bank, the Legislature. re- 
served to itself a right of repeal simply in the case of misuse or 
abuse of the corporate powers. The Legislature repealed the 
charter for alleged misuse or abuse, and the case was brought 
before the court; the bank claiming protection, and proposing to 
prove that it had, when the act of repeal was passed, never 
abused or misused its privileges, and had not failed to go into 
operation: and it spread upon the record in its pleadings facts 
which, if true, would, in the language of the court, “ involve the 
members of the Legislature in the deepest turpitude and corrup- 
tion.” But it was held, that, “if the corporation have suffered 
from the undue exercise of a reserved power, they have only to 
censure themselves for the folly of accepting the grant upon the 
terms specified;” that the members of the Legislature were 
the sole judges of the abuse or misuse; that they could repeal the 
act of incorporation without the interposition of a judicial tribu- 
nal; and that their motives, acts, or the sufficiency of evidence 
before them, could not be collaterally questioned, and consequently 
the courts could not protect the bank from an undue exercise of a 
reserved legislative power. 

The next case, that of Suydam v. Moore, 8 Barbour, 358, de- 
cided in 1850, arose from an increased liability on the subject of 
cattle guards imposed upon railroads under the clause of general 
reservation in the New York statutes. The reservation referred 
to was enacted in 1830: the act of incorporation was passed in 
1831, and was silent on the subject of reserved power, and the 
law imposing the additional obligation was passed in 1848. The 
court held, that, under the general reservation, the Legislature 
had power to alter and amend a railroad charter, although there 
was no clause in it reserving to the Legislature the right to alter or 
amend it without the consent of the corporation ; and, further, that 
the wisdom and policy of amendments, properly and constitutionally 
enacted, could not be drawn in question in a judicjal forum. 
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The point last decided was re-affirmed in the next case, — North- 
ern R.R. Co. v. Miller, 10 Barbour, 260,— which was an action 
by a railroad to enforce payment of a stock subscription, refused 
on the ground that the charter of the road had been altered by 
the Legislature, on application of the directors, without consulting 
the stockholders. The court, after tracing the origin of the 
clauses of reservation to the Dartmouth College Case, referred to 
the power of the Legislature to impose conditions and make reser- 
vations before granting acts of incorporation: and then stated the 
law to be, that the trustees, directors, or other managing agents 
of a corporation, by accepting the charter, became bound by this 
condition or reservation ; and every individual who subscribed to 
the stock of the company, thereby made himself a party to the 
contract, subject to the conditions and reservations of the charter. 
“Tn effect he stipulates, at the time he subscribes, that the Legis- 
lature may alter or repeal the law, and thus change the obligation 
of his subscription, or defeat it altogether.” 

In Perrin v. Oliver, 1 Minn. 202, decided in 1854, where, un- 
der a charter reserving to the Legislature the power of amend- 
ment or repeal, an exclusive ferry franchise, of two miles in extent, 
was granted across a river, through a term of years, subsequent 
acts of the Legislature reducing the extent to a quarter of a mile, 
were held to’ be legal amendments under the reservation. 

In 1856, several important cases came before the Supreme 
Court of Pennsylvania, arising out of what were known as the 
Erie railroad troubles.* In these cases, the right of repeal in case 
of misuse or abuse of the privileges granted, reserved in a charter, 
had been summarily exercised by the Legislature. The rule of 
construction to be judicially applied to acts of incorporation, as 
against the grantees, was vigorously laid down by Black, J., in 
delivering the opinion of the court: “In a private deed, an ex- 
ception as large as the grant is void, because private deeds are 
construed most strongly against the grantor. But a grant of 
privileges by the State to a body of adventurers must be con- 
strued precisely the other way, — in favor of the public and against 
the grantees. A prohibition, exception, or reservation in a char- 
ter must therefore stand in full force, though it destroy or make 
nugatory all the powers given to the company.”’+ Applying this 


* Erie §& N. E. R.R. v. Casey, 26 Penn. 287 and 1 Grant, 274; and Comm. v. Erie 
& N.E. R.R., 27 Penn. 339. 
t 27 Penn. 355. 
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rule of construction to the case at issue, certain points were con- 
curred in by all the members of the court. It was agreed, as 
elementary, that no statute was unconstitutional merely because 
it was against public policy, or inconsistent with rules of law or 
principles of equity ; that an act of the Legislature granting corpo- 
rate rights which are accepted is a contract, and inviolable ; that, 
if it contain a clause of repeal, such clause is part of the contract, 
and a law passed in pursuance thereof is not a law impairing its 
obligations, and that charters containing an unconditional right of 
repeal could be repealed without recourse to legal process in a 
court of justice. The majority of the court held that the language 
of the reservation was to be construed strictly in favor of the 
State. In the strong language of Black, J., “ The most important 
privilege and highest immunity which a corporation can enjoy is 
that of holding its franchise by a tenure above the reach of the 
law-making power, which regulates every thing else in the State. 
When this immunity is bestowed on certain conditions, the condi- 
tions cannot be changed without changing the charter; and no 
change can be made without the express and plain words of the 
Legislature. ... A contract between the State and a corporation 
cannot be raised by implication. Judicial construction in favor 
of a corporation will go so far, and so far only, as the State or her 
authorized agents intended to go when the contract was made; 
and that intention must be expressed in words too plain for doubt. 
Yet we are asked to declare that there is an agreement in it not to 
use the repealing power according to the terms of the original 
power. We could insert any thing else into it just as easily. We 
might as well say that it contains a contract to sell the State out 
and out.” ‘The court accordingly refused to construe the words 
“misuse and abuse” as signifying wilful misuse and abuse ;” 
and, on this point, Lewis, C.J., dissented. The case is especially 
important in the present discussion as bearing on the construction 
of the language of the reservation, because the same strict construc- 
tion, as affecting the contract, must be given to the words “ alter 
and demand” which is given to the word “ repeal.” In this case, 
following again the language of Black, J., “if the power to alter, 
amend, or repeal, be reserved, its exercise is merely carrying out 
the contract according to its terms; and the State is using her own 
rights, not forfeiting those of the corporation.” 

In the Matter of the Reciprocity Bank, 22 N.Y. 9, decided in 
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1860, it appeared that a bank had been formed in 1821, under an 
act reserving power to the Legislature “at any time to alter, 
modify, or repeal.”” In 1851 an act was passed imposing an indi- 
vidual liability on the stockholders. The Court of Appeals held 
that the literal and obvious interpretation of this reserved power 
as a part of the compact is that the franchise and privileges 
granted were at all times subject to abrogation or change by the 
legislative power of the State. This power was to be exercised at 
any time by the existing legislative authority, however constituted, 
and in any mode conforming to the organic law of the State for 
the time being.* 

In 1861, in the case of Sherman v. Smith, 1 Black. 587, where 
the facts were almost precisely the same as in the case last cited, 
the Supreme Court of the United States decided, that, under a 
clause of general reservation, the Legislature had the power to 
alter or repeal all or any one of the terms and conditions, or rules 
of liability, prescribed in the act of incorporation. 

The case last cited chronologically closes the series of prece- 
dents giving a broad and liberal construction in favor of the com 
munity to the clause of reservation. In these cases, little was said, 
or required to be said, about the necessary or possible limits of the 
power reserved. There still remain, however, certain authorities, 
chiefly found in the Massachusetts reports, which form a third 
series of precedents, and which, while construing the reserved 
power broadly and liberally, have yet sought more or less dis- 
tinctly to impose upon it some limits. 

Roxbury v. Boston g¢ Providence R.R. Co., 6 Cush. 424, was 
a case somewhat similar to that of Miller v. New York § Erie 
R.R. Co., already cited. A railroad was called on to incur heavy 
expense in making alterations to insure safety to travel across 
their line, under certain new and additional statute provisions cal- 
culated more effectually to enforce a duty already imposed by the 
original act of incorporation. The court held that this amount of 
authority at least was reserved under the general clause of the Re- 
vised Statutes ; and, in delivering the opinion of the court, Shaw, 
C.J., declared that the reservation in question would cover any 
“ reasonable’ amendment t which a Legislature might see fit to 
make to a charter subsequently to its grant. 


* §. C. 29 Barbour, 369. 


t See also Bangor, Oldtown, § Milford R.R. Co. v. Smith, 47 Maine, 84; also 
Delaware R.R. Co. v. Tharp, 5 Harrington, Del. 454. 
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In Mass. Gen. Hospital v. State Mut. Life Ins. Co., 4 Gray, 
227, decided in 1855, the reserved power was held to authorize 
the Legislature, by an act passed thirty years subsequent to the 
granting of a charter, to modify it by defining “ one-third of 
the net profits ” of the company, which were by the terms of the 
charter to be paid over to the General Hospital, to be “ one-third 
of the excess of their dividend over six per cent on the guaranty 
stock actually paid in ;” though, by the terms of the same charter, 
the guaranty capital was entitled to an annual dividend not ex- 
ceeding seven per cent, the payment of which was made obligatory 
by the by-laws. ‘ 

In the two preceding cases, the subsequent legislation was either 
remedial or explanatory in its nature; but the case of Comm. v. 
Essex Co., 13 Gray, 239, arose from a more decided use of its 
reserved power on the part of the Legislature. By the terms of 
the charter of the defendant corporation, certain conditions were 
imposed upon it calculated to preserve the rights of third parties. 
These conditions were found practically insufficient for the end in 
view. Under subsequent legislation, the corporation indemnified 
at heavy expense all such third parties for the injuries sustained 
from the insufficiency of the original conditions. Notwithstanding 
this, the Legislature, under the reserved power to alter and amend, 
passed a law three years later imposing on the corporation new 
conditions of the same nature as those originally imposed and 
found insufficient, and calculated to preserve the same rights. 
The court held that by the legislation first subsequent to granting 
the charter, and the indemnity given in consequence of it to all 
parties damnified, the Legislature had exempted the corporation 
from the obligations expressed in the original charter, and, by so 
doing, had entered into a formal contract with the company, by 
which, without further change of circumstances, they were pre- 
cluded from further exercise of the power to alter or amend in 
that regard. The point at issue and decided was simply, that 
neither private parties nor the public could demand and receive 
indemnity for the loss and destruction of private or public prop- 
erty or privileges, and afterwards procure the enactment of, or 
themselves enact, laws restoring to them, without indemnity to the 
other party, those very rights for the loss of which they had once 
been paid in full. In delivering the judgment of the court, Shaw, 
C.J., suggested the following as the rule of limitation of legisla- 
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tive power to amend or alter: “That where, under power in a 
charter, rights have been acquired and become vested, no amend- 
ment or alteration of the charter can take away the property or 
rights which have become vested under the legitimate exercise of 
the powers granted.” 

The court decided the case of Durfee v. Old Colony ¢ Fall 
River R.R., 5 Allen, 230, on the strict facts of the case, carefully 
refraining from the expression of any opinion on the limits of legis- 
lative power to alter or amend, when exercised without the consent 
of the corporation ; the case being simply that of a stockholder 
objecting to an alteration of the charter made by the Legislature 
on the petition of the managing officers of the corporation. The 
possible extent of the legislative power, when hostilely exercised, 
appears, however, to have been very elaborately discussed in the 
argument of the case; and probably the most satisfactory and con- 
cise statement of the extent and limits of this reserved power 
which is to be found in the whole field of adjudged cases or com- 
mentaries is to be found in the argument of the counsel for the 
defence in this case. It was there broadly and tersely laid down, 
that “ the limit to this power will be found when any attempt is 
made to abrogate any contract made by the corporation under their 
charter, or deprive them of any vested property, or rights of prop- 
erty legally acquired.” * 

From the multitude of decisions which have now been reviewed, 
certain principles can be deduced as fully incorporated into the 
body of settled American law : — 

(1.) Where an absolute power to alter, amend, or repeal acts of 
incorporation has been reserved to the Legislature, the power 
of repeal is unqualified. On this point, all the adjudged cases con- 
cur, not excepting even the case of Sage v. Dillard. 

(2.) It is immaterial whether the reserved power was specifically 
set forth in the particular charter of the corporation, or was, at 
the time the grant was made, part of the general statute law of the 
State. 

(3.) That all reservations in grants to corporations are to be 


* 5 Allen, 240, 247. 

+ McLaren v. Pennington, and Crease v. Babcock, ubi supra. See also Hicks v. Hotch- 
kiss, 7 John. Ch. 297; Blanchard v. Russell, 18 Mass. 1, 16; Ogden v. Saunders, 12 
Wheat. 213, 
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construed in favor of the State, and that courts will not by impli- 
cation create contracts favorable to the grantee. * 

(4.) That the Legislature is the sole judge, within certain limits, 
of the justice or propriety of alterations and amendments to 
charters ; and the courts cannot go into the consideration of their mo- 
tives, or the equity or policy of such amendments or alterations. 

Applying the two rules last deduced to the questions of altera- 
tion and amendment, it is possible to approximate to the limits 
of legislative power in those respects. From the simple wording 
of the statutes, apart from all other considerations, and applying 
to them the well-established rules of construction, it would seem 
that they must reserve to legislatures no less a power than that 
parliamentary omnipotence which was a principle of the common 
law. The contract, as between the Législature and the corporation, 
which was protected by the clause in the Constitution, is extin- 
guished and gone. It is difficult, therefore, to appreciate the con- 
siderations in the mind of Chief Justice Shaw, which induced him, 
in Roxbury v. Boston § Providence R.R., to apply the word 
“ reasonable” to the amendments or alterations which the Legis- 
lature was enabled to make. It is difficult to conceive any limits 
to that power other than such as may be imposed by the State or 
National constitutions. If this view of the case is correct, the 
real limits, and only limits, of legislative power for amendment 
and alteration, under this statute, were correctly stated by the 
counsel in Durfee v. Old Colony § Fall River R.R. Co., and two 
additional principles can be deduced. 

(5.) The Legislature can make no alteration or amendment to 
any charter, under its reserved power therefor, which shall impair the 
obligation of any contract legally entered into by the corporation. 

(6.) Neither can the Legislature make any alteration or amend- 
ment by which a corporation is deprived, without compensation, 
of its own vested property, or rights of property. 

The case of Miller v. New York § Erie R.R. Co. may have been 
correctly decided as coming within the second of the two limita- 
tions above set forth; and the case of Comm. v. Essex Co. was 
certainly correctly decided as coming within the first.; Beyond 


* Comm. v. Bonsall, and Comm. v. N. E. R.R., ubi supra. See also Richmond Ac. 
R.R. Co. v. Louisa R.R., 18 Howard, 71; Providence Bank v. Billings, 4 Peters, 514. 

t See also Durfee v. Old Colony § Fall River R.R. Co., 5 Allen, 230, 248; Read v. 
Frankfort Bank, 23 Me. 318; Mumma vy. The Potomac Co., 8 Peters, 281. 
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these two, it is difficult to see any limitation to the possible exer- 
cise of legislative power to alter and amend under the reserva- 
tion; and there is certainly no reported case deserving of any 
weight as an authority which pretends to fix any. If this con- 
struction of the statute can be considered as firmly established 
on principle and by precedent, the discussion is at once brought to 
its last and most important consideration. Under the first limita- 
tion of the power to alter and amend, cases involving new princi- 
ples are hardly likely to arise. If any clause in the Constitution 
of the United States has been thoroughly construed, it is that par- 
ticular clause respecting the obligation of contracts, in regard to 
which Chief Justice Marshall said, half a century ago, that “all 
the acumen which controversy can give to the human mind has 
been employed in scanning the whole sentence and every word of 
it.” The second limitation leads to a question of the first magni- 
tude far less thoroughly understood> If, in the exercise of their 
reserved power to alter and amend the charters of railroad corpo- 
rations, — induced thereto either by the quarrels of the railroads 
amoung themselves or by the popular demand,—the Legislature 
' undertakes to impose upon those corporations additional duties or 
obligations, what will the courts include under the words “ vested 
property, or rights of property legally acquired,’ over which they 
throw the protection of the Constitution? How far could the 
Legislature decide as to what accommodation the public requires 
at the hands of the corporation, and as to what consideration 
should be paid therefor? Undoubtedly, the Legislature could not 
by force of its reserved power take the land, the rolling-stock, the 
buildings, or the tangible property of a corporation without making 
a compensation. What power has it, however, over its essential 
franchise? And, if all controlling power short of annihilation is 
taken from it in that direction by force of either limitation, then 
the question of what is the essential franchise of a railroad is “ one 
admitting of almost indefinite range of construction.” * It is not 
within the scope of the present article to enter into this broad field 
of future litigation. It is believed the end in view, namely, the 
practical exercise of the legislative power in question, can be ob- 
tained without entering into intricate questions of unsettled law. 
In relation to the difficulties suggested, we would now simply re- 


* Redfield on Railways, §§ 26, 231. 
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mark that the Supreme Court of Vermont, in an extremely well- 
considered decision, * defined the essential franchise of a railroad 
corporation to be “ the privilege of operating the road and taking 
fare and freight.” It is not impossible, that the courts would 
decide that this essential franchise is a vested property springing 
from the charter, and which could not be practically paralyzed 
while the charter remained unrepealed. The question remains, 
how far this essential franchise could be controlled, though not 
destroyed, by amendments or alterations of the charter enacted 
by the Legislature under their reserved power. The law is not 
without its analogous cases bearing on the question. The essen- 
tial franchise of a bank of discount must necessarily be the 
charging of interest on loans. That a Legislature would have 
power to compel a bank to loan its capital, or a railroad company 
to operate its line, without remuneration, would hardly be main- 
tained; but a general statute, regulating either by elevating or 
reducing the rate of interest, would be considered valid and bind- 
ing on corporations previously existing. So, in regard to the tax- 
ation of corporations, it was strenuously contended, that, if such a 
power was conceded to the Legislature, unless specially reserved 
in the charter, it would constitute not only an abridgment of the 
beneficial use of the charter, but it was a power capable of being 
so exercised as virtually to destroy it. Yet, while the liability of 
that, in common with all other powers, to abuse was recognized, and 
it was conceded that it might be so abused as to absorb the entire 
profits of the institution, yet that such a power existed was estab- 
lished in the case of the Providence Bank v. Billings, aud has ever 
since been a recognized principle of American law. That the power 
to alter and amend is liable to abuse is clear, and also that it may 
be abused to an almost indefinite extent, no less than the power to 
tax ; but the courts cannot presume that the Legislature will abuse 
it, and they have already refused to allow weight to that argument 
in the case cited. It is equally well established law, that a reser- 
vation in a legislative grant as large as the grant itself does not 
invalidate it, and does retain its whole force. Finally, the words 
of the reservation are clear. Therefore, if the rate of interest, the 
essential franchise of a bank, could be reduced at common law 
without any infringement of the Constitution, as is maintained, 


* Thorpe v. Rutland § Burlington R.R., 27 Vt. 140, 152, per Redfield, C.J. 
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and if, under the reserved power, an exclusive franchise covering 
two miles, as in one of the cases cited above, could be reduced to 
a quarter of a mile, without violating the essential franchise, on 
what ground could railroad corporations claim greater immunity 
from the same control over the operation of their road and the. 
collection of fares and freights? Arguing, therefore, from analogy 
and general principles, aud without the advantage of a series of 
decided precedents, it is difficult to see why, under a reserved 
power to alter and amend at their own will, a Legislature could 
not, if it saw fit, by the imposition of traffic acts and regulations 
for the convenience or accommodation of the public, do every 
thing but absolutely annihilate the essential franchises of railroad 
corporations. The single further step possible would be illegal 
as an amendment or alteration; but at this point the power of 
repeal would come into play, and enable the Legislature to exercise 
that complete and uncontrolled power over corporate bodies which 
the distinct wording of the act implies that it intended to retain. 
However interesting the questions here suggested may be, they 
are at present merely abstract, and as such the discussion of them 
at this time would be somewhat unprofitable. The only un- 
disputed result possible as yet to be arrived at would be, that they 
open an almost unlimited field of future litigation. The question 
as now offered is a practical one, and demands only a practical 
solution. As it is now ‘proposed to show, that practical solution 
depends on the power of repeal reserved unconditionally to the 
law-making power by force of the clause or statute under consider- 
ation. That it is so reserved, and may be exercised at the will of 
the Legislature and without the interposition of the courts, by 
virtue of the reservation as usually worded, is established by the 
whole current of adjudged cases from Sage v. Dillard, which is 
bad law on the one side, to Miners’ Bank v. United States, which 
is equally bad law on the other. The only doubt ever expressed 
on the subject is that faintly suggested in Miller v. New York ¢ 
Erie R.R. Co. This point conceded, the practical solution of the 
question now before the community is easy. The law-making 
power is under no necessity of involving itself in the intricate legal 
questions of amendment and alteration. The question referred to 
has taken the following practical, tangible form. In the State of 
Massachusetts, it is maintained that great difficulty has arisen 
from the management of the roads connecting the city of Boston 
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with Albany and the West. The discussion has brought to light 
many facts tending conclusively to show that these roads have for 
years been managed with little regard to the growing needs of the 
community. The charges so substantiated involve some of the most 
serious character that can well be brought against a railroad corpo- 
ration, without amounting to misuser. They can be grouped under 
three great heads; namely : — 

(1.) Quarrels among corporations, causing great public detri- 
ment. 

(2.) Unnecessarily excessive rates of fare and freight. 

(3.) Insufficient accommodation for the public requirements. 

Under the last head, it even appears, that the great channel of 
intercourse between the second commercial city of the Union and 
the West, after thirty years of successful operation, has neither a 
through double track or a grain-elevator. Under these circum- 
stances, the remonstrants call on the Legislature to interfere for the 
protection of the community. A case for interference is indisputa- 
bly made out on conceded facts. The remonstrants go further, and 
ask, that, under the provisions of specific charters or general laws, 
the State shall purchase the railroads in question, and lease them 
to be operated without profits to the operators, as it is expressed, 
“by and for the people.” The friends of the corporations point out 
the danger of State control over great monied interests, and assert 
that the mere agitation of the question will be sufficient to cause 
the roads in question to make the necessary reforms ; and that so 
dangerous a measure as the purchase of the roads by the State is 
uncalled for and impolitic. If the view here taken of the law of 
the case is correct, neither party to the discussion has yet sug- 
gested the simplest and most direct solution of the difficulty. 
One party does not go nearly far enough, and the other goes a 
great deal too far. We hope to be able to show, that, practically, 
the whole matter is in the hands of the Legislature, which can 
exercise its power without raising a question of law, or taking from 
the treasury a dollar. Under its power of amendment or altera- 
tion, the State should proceed to incorporate into the charters of 
the corporations such further conditions or obligations as the 
exigencies of the time and the business needs of the community 
demand. What these are, the Legislature, it is presumed, will 
judge fairly and wisely. If need be, it might impose on the roads 
a system of regulations like the English Traffic Act: it might 
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stipulate as to the accommodation which one road was to afford to 
the business of others,* as to the number of tracks which 
should be laid, the number and size of cars to be maintained, and 
the rates of freight and fare to be charged. Such a bill of amendment 
and alteration could be made, and would cover all the grounds of 
complaint against the corporations. Would such a bill becoming a 
law be adjudged binding on the corporations against their will and 
without their acceptance of it, as an amendment to their charter? 
The long list of authorities already reviewed affords some grounds 
for the belief that it could not summarily be adjuged illegal. But 
the right to alter and amend is only one-half of the power 
reserved to the Legislature,— there remains yet the unqualified 
right of repeal. The Legislature could, and in justice and equity 
should, offer to the corporations their election, either to operate 
their roads so as to meet the requirements of the community, or 
to surrender their charters and to receive compensation for their 
property. Any act of amendment or alteration of a railroad char- 
ter passed by the Legislature should therefore be couched in the 
alternative, it should begin by the exercise of its unquestioned 
power in an unconditional repeal of the charter of the corporation 
in question, it should then proceed, in the exercise of its more 
doubtful power, to declare that, provided certain obligations and 
conditions therein set forth were within a given period accepted 
by the corporation as a part of their charter, that, in such case, the 
repeal aforesaid should be null, void, and of no effect. 

That the conditions and obligations imposed by such an act on a 
road were not inconsistent with its successful and profitable opera- 
tion by the corporation would be a matter for the careful considera- 
tion of the Legislature. Their right to impose such conditions and 
obligations as an alternative of repeal, cannot, it is believed, be suc- 
cessfully denied. In any case, the Legislature need commit the 
State to no expenditure. Before any action on its part, it could be 
clearly understood what additional obligations were demanded by 
the remonstrants, and on what terms they would receive the fran- 
chise and road, if need be, from the hands of the State, to be oper- 
ated by them under the amended charter to their private emolument. 
The price to be paid is, in Massachusetts, settled by a stipulation 
in the charter of every road incorporated. The whole transaction 


* Vermont § Mass. R.R. Co. v. Fitchburg R.R. Co., 9 Cush. 369. 
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would, in fact, amount simply to the purchase of a franchise and 
road from one set of corporators, unwilling to satisfy the needs of 
a growing community, and its transfer to another set who would 
receive it, on terms of their own imposing, on repayment to the 
State of its purchase-money. It is, however, to the last degree 
improbable, that, as an alternative of repeal, any additional obliga- 
tions or duties which any Legislature is now likely to propose 
would be refused by existing corporations as amendments to their 
charters. As the stipulated indemnity would be paid, there could, 
in no case, be any injustice done to corporators or to the commu- 
nity. 

If this result is legally attainable, it is hardly necessary at this 
time to discuss any supposed equity in the case. So far as Massa- 
chusetts is concerned, the contract between the State and its 
railroad corporations has always been sufficiently explicit. For 
twenty years her railroads were to enjoy a monopoly of which the 
profits were not to exceed ten per centum per annum. After the 
expiration of that time, the State has uniformly reserved to itself 
a right to take that monopoly into its own hands on certain stipu- 
lated terms. _ If it sees fit so to do, there is not a shadow of either 
law or equity for any complaints on the part of the corporators. 
They receive back their paid-in capital, and a liberal interest in 
consideration of its use and the risk they incurred. Their situa- 
tion may be compared to that of an author or publisher under the 
law of copyright. For a term of years, they enjoyed fully a mo- 
nopoly of their work ; and, at the expiration. of that time, the public 
has rights in it as well as themselves. All the hardships of the 
comparison fall upon the authors. They do not, at the expiration 
of the monopoly, receive back the costs of publication and a 
liberal interest, before the public can assume their rights of pro- 
prietorship: they do not retain their monopoly until such action is 
taken. In the one case, the law is settled ; in the other, time has 
not yet produced its precedents. It is most unlikely that the 
present position of affairs is to last. That it does last now, in 
the Commonwealth of Massachusetts, is, as we believe we have 
shown, the result neither of any law or equity favoring the present 
corporations, but rather the unwillingness of a conservative people 
to disturb things once established. 
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Tue law is, after all, the most romantic of professions. Happily — 
for its members, it is not entirely composed of sheepskin, and 
dust, and decided cases, —“ quiddits and quillets, cases and ten- 
ures,” as Hamlet hath it, — of contingent remainders or executory 
devises. It hath its paths of pleasantness, which are not neces- 
sarily those of Fearne, Littleton, or Chitty, but are more akin to 
human nature. And when we say that law has its romantic side, 
we mean that it has more to do than any other profession with 
those striking episodes in men’s lives of which writers of fiction 
have taken advantage, either to incorporate, in making them the 
groundwork of their romances, or to imitate, in feigning similar 
events as occuring to the creatures of their fancy. The law sees 
men under the influence of powerful emotions, in the commission 
of terrible crimes. It sees the evil passions of suitors in conflict 
one with the other. It sees violent and sudden alternation from 
great riches to extreme poverty, and the reverse. It sees much suf- 
fering and much oppression. And in all these it knows and under- 
stands the motives, and sees the workings, of the minds of the 
actors. For these reasons have we termed law the most romantic 
of professions, and not only the vast collection of causes celébres, 
but the myriads of unreported cases containing as much that is 
marvellous, prove this beyond peradventure. Hence it is not 
strange, that writers of fiction, seeking where they can find what 
most will interest their readers, have often turned to the law, and 
invoked its invaluable assistance in compounding a plot, or invent- 
ing a striking episode. We propose, therefore, looking at law in 
romance, which is the shade or edwdov of romance in law, which 
seeks to copy, if not to surpass, the reality in the extraordinary 
complication of events and episodes into which men may be led by 
crime, passion, or accident. Law, in this species of literature, — 
which, to separate from more orthodox law-books in buff, should 
be termed a sort of profane law, — may be divided into two classes : 
1st, the cases where the plot turns on a legal point or proceeding 


in law; 2d, where the circumstances of the tale culminate in a 
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trial in court. Sometimes both are combined, and then there is 
law to the heart’s content. It may be little pleasure to the tired 
lawyer, seeking relief in the literature of fancy after several hours’ 
sharp engagement with Coke or Preston, to find their doctrines 
lying hid, like a snake, among the flowers of the imagination to 
which he has wandered for relaxation ; and, on the other hand, 
to the hungry law-student, craving, with never-abated greed, the 
maxims of his profession, the law in fiction affords but an un- 
satisfying morsel. 

Of the first class, the stereotyped instances are those where the 
plot turns on a disputed will, a forged deed, an altered marriage 
register, or a contested inheritance. The second is chiefly occupied 
by those cases where, after a variety of adventures, the hero or hero- 
ine is justly or unjustly accused of some crime, generally murder. 
In these cases, as a court-room during a capital trial is sure of a 
crowded and attentive audience, no matter how unimportant the 
person of the accused ; so the author, however dull may be the rest 
of his book, is sure of making one or perhaps two stirring chap- 
ters, and exciting a final interest in which his story may terminate. 
To a professional reader, however, this blaze of fireworks is apt to 
be rather tame, unless truthfully done; and the sticks of the. 
rockets are painfully apparent, much as a diagnosis of the disease 
of which the villain has expired would be to a medical reader. It 
may be assumed, in the beginning, that the virtuous is always un- 
justly accused ; and that it is morally certain that a new witness 
will appear before the trial is over, or, what is more probable, that 
the murdered man will turn up just before the word “ Guilty ” is 
pronounced-by the foreman. 

A good instance of the first class, and the work of fiction in 
which we are brought face to face most directly with the law, is 
Warren’s “Ten Thousand a Year.” Here we have barristers 
and attorneys without number, their characters described, and 
their conversation given, an account of a most interesting trial, 
and the whole composed by a barrister of excellent standing, and 
himself the author of an admirable work on the study of the law. 
Yet, wonderful to say, the whole point of the plot turns on 
law which cannot be held otherwise than bad. The book is so well 
known, that we need but refer in the fewest possible words to the 
plot: Tittlebat Titmouse, a vulgar and illiterate counter-jumper, — 
is suddenly informed by the firm of Quirk, Gammon, & Snap, a 
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trio of rascally attorneys, that he is the rightful vwner of a property 
of £10,000 a year, now held by another. An action is brought, 
and the cause of “ Doe on the demise of Titmouse v. Jolter’’ comes 
on to be heard at the York Assizes before Lord Widdrington, Lord 
Chief Justice of the King’s Bench, and a special jury. For the 
plaintiff appear Mr. Subtle, Mr. Quicksilver, and Mr. Lynx. For 
the defendant, Mr. Attorney General, Mr. Sterling, Mr. Chrystal. 
According to the author’s system of nomenclature, the counsel’s 
powers shine forth in their patronymics (if this latter title is not a 
misnomer). The case depends upon the descent from a common 
ancestor, and on the following pedigree : — 


| 
Harry D. Charles D. 
| 
Stephen D. Geoffrey D. 
A female descendant A female 
marries Gabriel descendant 
Tittlebat Titmouse, through marries father 
whom plaintiff claims. of defendant. 


The history of the pedigree is this: Of old Dredlington’s sons, 
the eldest, Harry, had taken to wild courses, gone to the Jews, 
and, to obtain money, had conveyed his inheritance, his father still 
living, to one Moses Aron. The second son, Charles, had lived 
more quietly, and died leaving two sons, Stephen and Geoffrey. 
Stephen had followed his uncle Harry’s example, entered the navy, 
and died, it was thought, without issue. Geoffrey thus succeeded, 
and, for greater precaution, took an assignment of the conveyance 
of his uncle Harry to Aron. Under him the defendant claimed. 

The plaintiff’s case was to show that Stephen had left issue. It 
was proved that he had married a woman of low rank, just before 
going to sea, by whom he had a daughter, who was the mother of 
the plaintiff. Here the plaintiff rested. The defendant’s title, then, 
depended only on the conveyance of Harry to Moses Aron, made 
during the lifetime of his father, which, it was conceded, was in- 
valid even by estoppel ; but, on the evening before the trial, the 
defendant’s attorney discovered a deed from old Dredlington to 
Geoffrey confirming the conveyance made by Harry. 

The story of the trial is told with much circumstance. The 
opening of counsel and the evidence are given in detail. Harry’s 
conveyance is well known to all parties, but is little relied on 


| 
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because made during his father’s lifetime. The deed of confirma- 
tion comes like a thunder-clap, and is to decide the case. It is an 
ancient deed over thirty years of age. Its custody and possession 
are satisfactorily accounted for. No question is raised as to the 
handwriting. It is about to be admitted, when Mr. Lynx, true to 
his name, discovers an erasure ina material part. Let us quote Mr. 
Warren: “The plain fact of the case was this, — the attorney’s 
clerk, in copying out the deed, which was one of considerable 
length, had written four or five words by mistake ; and, fearing to 
exasperate his master by rendering necessary a new deed and stamp 
aud occasioning trouble and delay, neatly scratched out the erro- 
neous words, and over the erasure wrote the correct ones.” After 
argument, the deed was not permitted to be placed in evidence, 
and the plaintiff had a verdict for his estate worth $50,000 a year. 
This, then, is the turning-point of this legal novel, written by a 
lawyer, elaborated with great effect, and, after all, on the face, is 
now, and was then, undoubtedly bad law. Here was an ancient 
deed over thirty years old, the signatures undenied, the posses- 
sion proved, with an erasure in a handwriting the same as the 
rest of the deed, and yet it was not even allowed to go to the 
jury, but was peremptorily ruled out. We do not think such 
law can be found in the books, whether new or old. The trial 
is represented as taking place in the early part of the nineteenth 
century. For old law hear my Lord Coke: “ Sg Secondly, of 
ancient time, if the deed appeared to be rased or interlined in 
places materiall, the judges adjudged upon their view the deed 
to be voyd. But, of latter daies, the judges have left to the 
jurors to try whether the rasing or interlining were before the 
deliverie.” Lord Campbell, in Doe v. Catomore, 16 Q. B. 745, 
sustains this view; so do the Supreme Court of Massachusetts 
in Ely v. Ely, 6 Gray, 439, and Mr. Greenleaf and Mr. Starkie 
in their treatises on Evidence. The question is undoubtedly one 
of fact, to be left to the jury; and, though some contrariety of 
opinion has arisen as to the proper instructions to be given to 
them as to the burden of proof and the presumptions of law 
arising, there is no respectable authority that we are aware of for 
entirely rejecting the deed as incompetent evidence on account of 
an alteration. The Supreme Court of Massachusetts, while they 
admit that the alterations may be of such a character that the 
party claiming under the deed may rest on the paper itself, deny 
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that there is any presumption of law that the alterations were 
made either before or after. Lord Campbell, on the other hand, 
thinks there is a presumption that they were made before the 
execution, because the presumption always is against fraud; so 
there can be no doubt that the question is for the jury, and that 
the turning-point of this famous novel is bad law. We are told, 
with much circumstance, that a rule to show cause was obtained, 
and that, after solemn argument, the ruling of the chief justice 
was sustained in banc; but this only makes the matter worse. 

There is much more of legal matter that is entertaining in the 
book. The legal characters are well described, the legal jokes told 
with gusto; and there is scarce a page on which some reference is 
not made to deeds, courts, or conveyancing. We must content 
ourselves with copying the description of Mr. Weasel, a celebrated 
pleader : — 


“ He was a ravenous lawyer, darting at the point and pith of every case 
he was concerned in, and sticking to it just as would his bloodthirsty 
namesake at the neck of a rabbit. In law he lived, moved, and had his 
being. In his dreams, he was everlastingly spinning out pleadings which 


he never could understand, and hinting for cases which he could not dis- 
cover. In the daytime, however, he was more successful. In fact, every 
thing he saw, heard, or read of, wherever he was, whatever he was doing, 
suggested to him questions of law that might arise out of it. At his sister’s 
wedding (whither he had not gone without reluctance), he got into a 
wrangle with the bridegroom, on a question started by himself, whether an 
infant was liable for goods supplied to his wife before marriage ; at his grand- 
mother’s funeral, he got into an intricate discussion with a proctor about 
bona notabilia, with reference to a pair of horn spectacles, which the ven- 
erable deceased had left behind her in Scotland, and a poodle in the Isle 
of Man; and, at church, the reading of the Parable of the Unjust Steward 
set his devout, ingenious, and fertile mind at work for the remainder of the 
service as to the modes of stating the case now-a-days against the offender, — 
and whether it would be more advisable to proceed civilly or crimivally, 
and, if the former, at law or in equity.” 


With this we must dismiss “Ten Thousand a Year” without 
reference to more of its law, except to say, that it turns out that 
the mother of T. Titmarsh, Esq., was already feme covert when she 
espoused his father. Consequently, that gentleman, after going 
through a variety of entertaining adventures, spending many thou- 
sand pounds, becoming a member of the House, and marrying an 
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earl’s daughter, reverts to his former obscurity ; and being knocked 
on the head in the futile attempt to recover a loan from an Irish 
baronet, ends his days peacefully in an asylum. Thus Mr. Warren’s 
mistake in law makes one of the cleverest novels on the shelves, has 
amused vast quantities of readers, and will not, we surmise, cor- 
rupt the ancient fountains to any very alarming extent. 

Worth noticing as another good fiction, with a plot turning on 
law, is George Eliot’s last novel, “‘ Felix Holt, the Radical.” Were 
this the title of an American novel of the present year, one might 
expect, if told there was law in it, to read some profound constitu- 
tional discussion, and to find some new and startling, if not very 
bad, law laid down; but, as the work was written on the other side 
of the water, we simply have before us a point of old real-estate law, 
which might well have found its place in the Year-Books. The law 
in “ Felix Holt,” not stated in precise legal phrase, is this: John 
Justus Transome, being the owner of certain estates a hundred 
years before the commencement of the story, made a conveyance, 
“entailing them, while in his possession, on his son Thomas and 
his heirs male,* with remainder to the Bycliffes in fee.” His son 
Thomas, “a prodigal,” in his father’s lifetime and without his 
father’s consent, conveyed his interest to a cousin named Durfey, 
a lawyer, who appears to have entered upon the death of John 
Justus, the father, and assumed the name of Transome. One of 
the descendants of this Durfey, Harold Transome, being in posses- 
sion, the plot turns upon the discovery of an heir of the Bycliffes, 
the remainder men, in the person of the heroine. The theory of 
the novel is this: that the ancient Durfey received a “ base fee” 
from Thomas Transome, which would continue as long as the male 
line of Transomes existed; but that, upon this stock becoming 
extinct, the estate would become the property of the Bycliffes, the 
remainder men, if any existed. 

It will be remembered that one of the legal points in “Ten 
Thousand a Year” was somewhat similar to this. The question 
was whether an heir, in the lifetime of his ancestor, had power to 
convey away his expectancy so as to bind himself, and those claim- 
ing under him, by estoppel, on the subsequent descent of the 
estate. This, it will be remembered, was decided in the negative ; 


* “ Of his body ” probably, as otherwise the estate of Thomas would be a fee simple 
(Litt. § 31), and the remainder over void. 
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and it was there assumed that a conveyance made by the good-for- 
naught Harry Dredlington, in the lifetime of his father, would not 
bind his heirs. In “ Felix Holt,” on the contrary, it is taken for 
granted, that a conveyance made by the equally good-for-naught 
Thomas Transome, in the lifetime of his father, would pass the 
estate as against the heirs. The subject is an intricate one, and 
depends in some measure on the warranties in the deeds.* It is 
very fully discussed in the note to Doe v. Oliver, in Smith’s “* Lead- 
ing Cases,” to which more curious readers may refer. ‘The case 
in “ Felix Holt” is, however, clearly distinguishable from that in 
“Ten Thousand a Year.” In the latter case, it was the heir (so 
to speak, though “ nemo est heres viventis’’) who made the con- 
veyance in the life of his ancestor, the tenant in fee. In “ Felix 
Holt,” it was the remainder man in tail who conveyed, living the 
tenant for life. By presuming, therefore, that Mr. Durfey per- 
suaded the prodigal to have recourse to that very convenient but 
absurd fiction of the ancient law, the levying of a fine on the 
estate tail (and, as Mr. Durfey was a lawyer, this is highly proba- 
ble), Miss Evans will be found to have all the authorities in her 
favor, even though the prodigal had nothing in the land when he 
levied the fine. It is not likely the fair authoress looked into the 
black-letter “ Reports of Sir William Jones, Chevalier,” —“ De 
Divers Special Cases Cy bien in le Court de Banck Le Roy Come le 
Common Banck in Angleterre,’ and perhaps not even in Coke’s 
“ Reports,” or in Blackstone’s “ Commentaries ;”’ but, for all that, 
we think her law on this ancient and abstruse point safe to stand 
the test of examination.t Had the conveyance been by bargain 
and sale, or by lease and release, or covenant to stand seised, the 


* Co. Litt. 265, a. 2 Washburn on Real Property, 464. 

t “Car fine leive per l'issue en tayle en vie (n’aiant aucun estate) si soit al un que n’ad 
riens en le terre va solment per voy de conclusion vers le issues et ses lineall issues et vers touts 
ceux queux veignont en le post.” 

Godfrey v. Wade. Term. Trin. Ann. XXI. Jac. Reg. in Communi Banco. Sir 
W. Jones’s Rep. 31, 38. §. C. Hobart, 433, a. 

“ And, on these two cases of the Lord Zouch and Archer, it follows, that, if the 
grandfather be tenant in tail, and his father in his life, having nothing in the land, 
levies a fine with proclamations, and afterwards the grandfather dies, and afterwards 
the father dies, that this fine shall bind the son.” 3 Rep. 90, b. 

“A fine by tenant in tail does not affect subsequent remainders, but creates a base 
or qualified fee, determinable upon the failure of the issue of the person to whom the 
estate was granted in tail, upon which event the remainder man may enter.” Chris- 
tian’s note to Blackstone’s Comm. vol. ii. c. 21. 
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issue of Thomas Transome might have avoided his conveyance by 
entry ; but the “lawyer cousin” probably knew of the case of Ma- 
chell v. Clarke, 2 Lord Raym. 778, and took the wiser course of 
the fine. 

One more of these law-novels certainly claims notice, Mr. 
Trollope’s recent story, “ Orley Farm.” The author frankly says, 
in his first paragraph, that, did he think his rose by another name 
would smell as sweet, he should call his story “ The Great Orley 
Farm Case.” We plunge into court on the first page, and leave 
it only to ascend barristers’ stairs for consultations, to linger in 
attorneys’ offices, and to go into the country to search for wit- 
nesses, until the concluding chapters bring us again before the 
judge and jury. What of social life is described is at judges’ 
country-seats and barristers’ town houses. The hero is rising at 
the bar; the heroine, a daughter of the ermine. Thus we have 
no stint of law, and, in spite of all, a most delightful and enter- 
taining novel. Mr. Trollope’s sojourn among professional men 
has hitherto been chiefly confined to the clerical order. We have 
dined among bishops and deans, and listened to the controversies 
of rectors, curates, prebends, and what not, until we were rather 
tired of their reverend society. This makes an acquaintance 
with the bench and bar an agreeable change. Mr. Trollope, with 
his cabinet-painting style and niceness of touch, gives us all 
varieties of the profession, in court and out; and we would fain 
linger longer to say a word of our new professional friends. 

The novel commences with a recital of circumstances which had 
occurred twenty years prior to the commencement of the tale. Sir 
Joseph Mason, knight, dying, had left issue by his first wife, — one 
son, Joseph Mason, and three married daughters; also a second 
wife, a lady forty-five years his junior, and by her one son two 
years of age. His real estate consisted of Groby Park and Orley 
Farm, the latter the smaller of the two. His will left both these 
estates to his eldest son, with moderate provision for his second 
wife and her boy Lucius. But a codicil was found, by which Orley 
Farm was bequeathed to Lucius, and £2,000 settled on one Miriam 
Usbech, the daughter of Jonathan Usbech, an attorney who attended 
Sir Joseph at the making of the will and codicil. This money 
was, however, not to come out of the son Joseph’s portion, but out 
of the second wife’s. The validity of the codicil was contested. 
It was in the handwriting of the widow, witnessed by Jonathan 
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Usbech, John Kennedy, a clerk, and Bridget Bolster, a maid- 
servant. Jonathan Usbech was dead. The clerk swore to his 
signature and that of the testator, remembered witnessing a docu- 
ment about that time, and that Usbech was present. The maid 
remembered signing, and seeing her master sign, and recollected 
seeing Usbech have a pen in his hand. She remembered that the 
matter had been explained at the time. The widow testified that 
she had drawn up the codicil at Usbech’s dictation, in her hus- 
band’s hearing, because the latter had the gout, and had seen all 
parties sign it. This is substantially the material testimony. Mr. 
Trollope, not being a lawyer, also puts in his novel testimony, 
reminding one of the “red kidney pertaties which was three pounds 
tuppence happenny” of Mrs. Cluppins, and which would not find 
its way into “Ten Thousand a Year.” For instance, Miriam 
Usbech, the legatee under the codicil, is called. She is “a simple 
girl of seventeen,” and testifies: “ Her father had told her once he 
hoped Sir Joseph would make provision for her. . . . She had 
known Sir Joseph all her life, and did not think it unnatural 
he should provide for her,” and so on. Mr. Trollope, however, in 
spite of his ignorance of the rules of evidence, has the sense not 
to go into estoppels and base fees. He does not venture out of 
his depth into abstruse legal technicalities; and the only question 
in his book is one of fact as to the will. 

The will is admitted to probate. The mother and son take pes- 
session of the disputed farm, and, twenty years after, the story 
opens with the recital already given. Here the author takes up 
the thread, and advances, with his careful and sometimes tedious 
minuteness, to the working-out of his plot. Miriam Usbech, “ the 
simple girl of seventeen,” is now naturally thirty-seven, and has a 
disagreeable attorney for a husband named Dockwrath, a tenant to 
Lady Mason. Lucius, assuming charge of his property, expels him 
from his tenancy; and hence the wrath, which, like that of the 
son of Peleus, pug? Ayaois adye Dockwrath, enraged, goes 
home, searches among his father-in-law’s papers, and finds a cer- 
tain document, takes the cars for Groby Park and lays it before 
Joseph Mason, the unsuccessful contestant of the will. This is 
a deed of separation of partnership between Sir Joseph Mason 
and one Martock, dated July 14, 18—, the same date as the codi- 
cil, and witnessed by Jonathan Usbech, Bridget Bolster, and John 
Kennedy, the same witnesses. Consultation is had with attorneys 
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in London. The witnesses are visited, and they declare that they 
signed but one paper on that date. It is therefore determined as 
the best means of gaining the estate, as well as to satisfy the indig- 
nant elder son’s thirst for revenge, to have Lady Mason indicted 
for perjury at the former trial. She is brought before a magistrate, 
and committed to take her trial at the next Assizes. 

The character of the accused lady is well drawn. She is repre- 
sented as a woman of considerable beauty and dignity, of unblem- 
ished character, and still retaining in her middle age much of the 
fascination of her youth. At the previous trial, she had given her 
testimony with clearness, firmness, and apparent truth. All the 
county believe her innocent. One of its first men, Sir Peregrine 
Orme, proposes marriage to her after the accusation is made public. 
No act of her life can be brought forward against her, and sympathy 
is universal. The barrister retained to defend her, Mr. Furnival, 
had appeared at the previous trial, and recourse had been at once 
made to him. Perhaps the art of the master is better displayed 
in the delineation of this barrister’s character than in any other 
portion of the book. There is a truth, a nicety, in the lights and 
shades, which Mr. Warren, with all his wit and experience, has 
failed to show in Mr. Subtle or Mr. Lynx. Not simply is this 
effected by the description of his appearance or his attainments, 
but in the development of his character in the progress of the 
story ; so that, without long quotation, no justice can be done to it 
here. There is a reality about the whole which makes us almost 
suspect that Mr. Trollope has copied a living man into his tale. A 
man of fifty-five, who, up to forty, had attained little success, — then 
won it by hard work ; tall, square, with nose straight and long, gray 
eyes; practised, not in the Old Bailey, but in the Queen’s Bench, 
and especially in the Divorce Courts, —‘“ any cause was sound to 
him when once he had been feed for his support ; and he carried in 
his countenance his assurance of this soundness, and the assurance 
of unsoundness in the cause of his opponents.” And now begins 
a lesson of ethics, which Mr. Trollope would thus delicately give 
the profession. The course of preparation for the trial is minutely 
described ; and though no word is said to the barrister, yet, in spite 
of the regard, almost loverlike, which he entertains towards his 
fair client, he begins to feel that she is guilty. And guilty she is, 
and has confessed her guilt to Sir Peregrine to prevent the mar- 

riage which he has offered her. She has confessed that she has 
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forged the codicil. Yet her counsel knows nothing of this except 
as surmise. Thus he is led to retain Mr. Chaffanbrass, the great 
Old Bailey lawyer; and, as attorney, one Mr. Solomon Aram, 
whose practice is in the crintinal courts. Consultations are had ; 
and, though neither of these persons express to Mr. Furnival their 
belief in their client’s guilt, he sees it in their faces. 

“ Why,” say Mr. Chaffanbrass’s thoughts, “ why am I retained, 
unless she is guilty? Innocent people do not need me.” Associ- 
ated with these counsel is a younger man, Mr. Felix Graham, — the 
hero, or walking gentleman, of the book,— the antipodes of Mr. 
Chaffanbrass, who talks in this wise, with indorsement, we suspect, 
of the author : — 


“We try our culprit as we did in the old days of the ordeal. If luck 
will carry him through the hot ploughshares, we let him escape, though 
we know him to be guilty: we give him the advantage of every techni- 
cality, and teach him to lie in his own defence, if nature has not sufficiently 
so taught him already.... We teach him to lie, or rather we lie for him, 
during the whole ceremony of his trial. We think it merciful to give him 

. chances of escape, and hunt him as we do a fox, in obedience to certain 
laws framed for his protection. A guilty man, as such, should have no 
protection, none which may tend toward concealing his guilt. Till that 
be ascertained, proclaimed, and made apparent, every man’s liand should be 
against him. ... For the protection of his innocence, let astute and good 
men work their best; but, for the concealment of his guilt, let no astute or 
good man work at all. Let him have his defender, the defender of his 
possible innocence, not the protector of his probable guilt.” 


This is pretty, but hardly practical. How counsel could prac- 
tically play this extraordinary part; and why, before trial, inno- 
cence should be assumed as only possible, and guilt as probable, 
and not the reverse; and whether this be not the doctrine that 
every man is “presumed guilty until he is proved innocent,” 
it is not worth while to discuss. It is the text to the lesson 
of the trial; let us go to that. The three counsel take their 
places, each with the feelings we have described, and alike igno- 
rant, as a matter of fact, of their client’s guilt or innocence. Dock- 
wrath the attorney is called, and describes how he found the deed 
of separation. His cross-examination by the Old Bailey lawyer, 
is amusingly described : — 

“It was pretty to see the meek way in which Mr. Chaffanbrass rose to 
his work ; how gently he smiled ; how he fidgeted about a few of the papers, 
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as though he were not at first quite master of the situation; and how he 
arranged his old wig in a modest, becoming manner, bringing it well for- 
ward over his forehead. His voice also was low and soft, so low that it 
was hardly heard through the whole court; and persons who had come far 
to listen to him began to feel themselves disappointed:” later, “he had 
pushed back his wig a little, and his eyes had begun to glare with an ugly 
red light.” 


Mr. Dockwrath’s malice is exhibited : then follow the evidence as 
to the accused, and her testimony at the former trial, and the proof 
of the genuine document. Then the two witnesses to the deed 
are brought to swear they signed but one paper on that day. 
Kennedy’s testimony is badly broken on cross-examination, but the 
maid Bridget Bolster’s testimony is stronger. No witnesses, are 
called for the defence. The character of the accused is too well 
known. It is evidently a close case. The two senior barristers 
do their work well. The junior is disgusted because Mr. Chaffan- 
brass exposes Dockwrath’s motives of malice towards the accused, 
which he thinks not material to the merits of the case, and because 
he thinks his client may be guilty. Furnival closes. His address 


is stated to have occupied three hours. His peroration is given at 
length. It concludes thus : — 


“* And now I leave my client’s case in your hands. As to the verdict 
which you will give, I havé no apprehension. You know as well as I do 
that she has not been guilty of this terrible crime. That you will so pro- 
nounce, I do not for a moment doubt. But I do hope that that verdict will 
be accompanied by some expression on your part which may show to the 
world at large how great has been the wickedness displayed in the accusa- 
tion.’” 

“ And yet,” says Mr. Trollope, “ yet, as he sat down, he knew that she 
had been guilty. To his ear her guilt had never been confessed ; but yet he 
knew that it was so, and, knowing that, he had been able to speak as though 
her innocence were a thing of course. That those witnesses had spoken the 
truth he also knew ; and yet he had been able to hold them up to the exe- 
eration of all around him, as though they had committed the worst of 
crimes from the foulest of motives! And more than this, stranger than 
this, worse than this, when the legal world knew — as the legal world soon 
did know —that all this had been so, the legal world found no fault 
with Mr. Furnival, conceiving he had done his duty by his client in a man- 
ner becoming an English barrister and an English gentleman.” 


Let us be more just to Mr. Furnival and to the legal world. He 
neither knew the guilt of his client nor the probity of the witnesses. 


. 
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He judged so. He knew nothing about it. Nor is this a fallacy. 
Supposing him to have been mistaken in this judgment, supposing 
Lady Mason to have been unjustly accused with the strongest cir- 
cumstances against her, if this advocate had failed in his duty, 
what would then, not only his own conscience and the legal world, 
but Mr. Trollope, have said to him? Let the author write a book, 
and represent this. But he will not; for he whose aim is to paint 
men as they are well knows, that, at the profession which, more 
than all others, is governed by the rules of logic and common 
sense, no counterpart for such an advocate can be found. And, 
without another line of ours, let Samuel Johnson, once reputed a 
moralist, be heard for a moment : — 


“<¢Sir,’ said Mr. Johnson, ‘a lawyer has no business with the justice or 
injustice of the cause which he undertakes, unless his client asks his opinion, 
and then he is bound to give it honestly. The justice or injustice of the 
cause is to be decided by the judge. Consider, sir, what is the purpose of 
courts of justice? It is that every man may have his cause fairly tried 
by men appointed to try causes. A lawyer is not to tell what he knows to 
be a lie, he is not to produce what he knows to be a false deed; but he is 
not to usurp the province of the jury and of the judge, and determine 
what shall be the effect of evidence, what shall be the result of legal argu- 
ment. ... If lawyers were to undertake no causes till they were sure they 
were just, a man might be precluded altogether from a trial of his claim, 
though, were it judicially examined, it might be found a very just claim.’ ” * 

And again, on another occasion, — 


“ Boswell : * But, sir, does not affecting a warmth when you have no 
warmth, and appearing to be clearly of one opinion when you are, in 
reality, of another opinion, does not such dissimulation impair one’s hon- 
esty? Is there not some danger, that a lawyer may put on the same mask 
in common life, in the intercourse with his friends?’ — Johnson:* Why, 
no, sir. Everybody knows you are paid for affecting warmth for your 
client ; and it is therefore properly no dissimulation: the moment you come 
from the bar, you resume your usual behavior.’ ” f 


One word to conclude “ Orley Farm.” The jury return a verdict 
of “ Not guilty.” The estate is voluntarily returned to its rightful 
owner, and the story ends. 

Of the class of novels which we have termed the second, where 
we are merely brought into court in one or more of the chapters, 
two of the most entertaining come from the clever pen of Mr. 


* Boswell’s Johnson, Aug. 15, 1773. t Ib., Sept. 18, 1768. 
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Charles Reade. Mr. Reade seems to have a fondness for law both 
in reality and fiction; for he not only sues his adverse critics 
before tribunals of flesh and blood, but he has introduced into two 
of his later novels, “ Very Hard Cash” and “ Griffith Gaunt,” 
long and elaborate reports of cases in which the creatures of his 
fancy take part. These are very striking and animated ; though it 
does not do to look too closely at the rulings of the “ shrewd old 
judges,” as he calls them. For instance: a real court would 
hardly admit, that, in an action for false imprisonment, where the 
issue was the insanity of the plaintiff, the dying declaration of 
the plaintiff’s sister to his sanity could be given in evidence, as 
in “ Very Hard Cash; ” or that evidence of want of chastity of a 
female witness was admissible to affect her character for veracity, 
as in “ Griffith Gaunt” (Comm. v. Churchill, 11 Met. 538). Still 
they are amusing, and full of wit. In “ Very Hard Cash,” after 
the author has lashed insane asylums to his heart’s content, his 
hero is represented as bringing his action for false imprisonment. 
Then follows a dissertation on pleading. The defendant makes 
three pleas: 1st, not guilty; 2d, that the plaintiff was insane ; 
3d, that physicians so certified and advised the defendant, and that 
the defendant believed it. Then follows an amusing chapter on 
what is termed the “ Postponement Swindle.” 


“In theoty,” says Mr. Reade, “ every Englishman has the right to be 
tried by his peers; but in fact there are five gentlemen in every court, 
each of whom has, by precedent, the power to refuse him a jury by simply 
postponing the trial, term after term, until the death of one of the parties, 
when the action, if a personal one, dies too. And, by a singular anomaly 
of justice, if a defendant cannot persuade A. or B., judges of the common 
law court, at what I venture to call — 


THE POSTPONEMENT SWINDLE, 

he can actually go to C., D., E., one after another, with his rejected applica- 
tion; and the previous refusal of the judges to delay and baffle justice goes for 
little or nothing, so that the postponing swindler has five to one in his favor.” 

So we have a most amusing chapter of medical certificates as to 
parties and witnesses, especially of one obliging female witness, 
—already nursing her deceased sister’s children, sick with scarla- 
tina, — who replied so promptly and obediently to the telegraph : 
“You must have scar. yourself, and telegraph the same at once, 
certificate by post.” 

Finally, Hardie v. Hardie comes on; and the demurrer filed to 
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the third plea is argued by Colt, Q.C., who disapproves thereof be- 
cause pleaded by advice of Garrow, Q.C. Still Colt, Q.C., “ was 
briefed with Garrow’s views, and delivered them in court with more 
skill, clearness, and effect than Garrow ever could ; then sat down, 
and whispered over rather contemptuously to Mr. Compton (the at- 
torney), ‘ That is your argument, I think.’ ¢ And, admirably put,’ 
whispered the attorney in reply: ‘ Well, now hear Saunders knock 
it to pieces.’”” The court, however, maltreat Sergeant Saunders, 
and sustain the demurrer: so the cause is tried on issue joined in 
the first two pleas. Every one reads Charles Reade: so we all 
know, that the plaintiff had it all his own way, and a verdict of 
£3,500. We only quote one amusing instance of examination. 
Julia, the plaintiff’s lady-love, is undergoing cross-examination : — 
“ Saunders. — You are warmly interested in the plaintiff’s success ? 

Julia. — Oh, yes, sir. 

Saunders. — You are attached to him? 

Julia. — Ah, that I do!” 

And one o’er-true saying of a Yankee witness, that, in Westmin- 
ster Hall, they sell justice “ darnation dear, but prime.” 

Griffith Gaunt is fresh in all our recollections. Whatever may 
be the merits of the book, the trial is ingeniously told, and the 
lady’s defence courageously and artistically conducted by herself. 
She is indeed a second Portia at the law, and has hardly, we think, 
a counterpart in nature. But Mr. Reade thinks a clever woman 
can do any thing. “She bristled,” he says, “ with all those fine 
arts of defence that nature lends to superior women. She entered 
on that defence before she spoke a word, for she attacked the pre- 
judices of the court by deportment.” Of course, we all know that 
the stupid sot of a husband whom she was accused of murder- 
ing had unhappily not even been drowned, and would be made 
to turn up at the last moment. Yet the cleverness of the dialogue, 
and the freshness imparted to it by the ancient phrase in which it 
is couched, carry one along agreeably to the end. 

Among other fictitious scenes that rise before the memory is the 
lifelike trial of Effie Deans in the “ Heart of Midlothian,” where the 
great Wizard of the North resumed for a time his wig and gown; 
and then the court-room in Miss Edgeworth’s “ Patronage,” where 
the forgery is detected by the discovery that a sixpence placed 
under the seal of a deed bears a later date than the instrument 
itself, —which in boyhood we used to think a sign of extraordinary ~ 
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acuteness on the part of the counsel who discovered it, but which 
has since sunk in our opinion, while our impression of the non- 
sense of the incident has increased. 

But what praise is sufficient for the great suit of Bardell v. 
Pickwick, — that most laughable but truthful satire on trial by 
jury! From the commencement of the chapter, Mr. Perker’s for- 
mula, that “ hungry or discontented jurymen always find for the 
plaintiff,’ to the conclusion, in the elder Weller’s sad apostrophe, 
*O Sammy, O Sammy! vy worn’t there a alleybi!” it is re- 
plete with shrewd observation. The surprise of Mr. Pickwick, 
that Sergeant Buzfuz, who was counsel for the opposite party, 
dared to presume to tell Mr. Sergeant Snubbin, who was counsel 
for him, that it was a fine morning; the refusal of Mr. Justice 
Stareleigh to excuse the apothecary from jury duty on the ground 
that he had no assistant, whereas he ought to be able to afford to 
hire one in the place of the boy, on whose mind the prevailing im- 
pression was that epsom salts meant oxalic acid, and syrup of 
senna laudanum; Mr. Skimpin’s look at Mr. Winkle, on asking 
his name, “inclining his head on one side to listen with great 
sharpness, and glancing at the jury meanwhile, as if to imply that 
he rather expected Mr. Winkle’s natural taste for perjury would 
induce him to give some name which did not belong to him,” —all 
these have so much of truth and nature mingled with the fun, that 
we can hardly believe Mr. Dickens has not passed his days in a 
court-room. “Chops and Tomato Sauce,” and “ Put it down a 
we, my Lord: put it down a we,” have become household words ; 
and we have been surprised not to find them in our edition of 
“Familiar Quotations.” 

Mr. Thackeray has never carried us into court, except very briefly, 
in the painful episode of Barnes Newcome’s brutal treatment of 
his wife. Such matters do not suit his genius; but he introduces 
us to counsel in vacation, and gives the profession a fair hit at 
their unseasonable persistence at law-talk. 

“The British lawyers,” says Mr. Titmarsh, travelling at Baden, “are 
all got together; and my friend Lamkin, on his arrival, has been carried 
off by his brother sergeants, and become once more a lawyer. ‘ Well, 
brother Lamkin,’ says old Sir Thomas Minos, with his venerable kind face, 


‘you have got your rule, I see.’ And they fall into talk about their law 
matters, at a dinner-table, at the top of Chimborazo.” * 


* Kickleburys on the Rhine. 


] 

if 

| 

4 

q 


LAW IN ROMANCE. 493 


It is the Rhenish circuit, and on the stranger’s book : — 

“ Sir Thomas Minos, Lady Minos, nebst Begleitung aus England. 
Sir John GEachus, mit Familie und Dienerschaft aus England. 
Sir Roger Rhadamanthus. 

Sergeant Brown und Mrs. Brown aus England. 
Sergeant Tomkins, Anglais. Madame Tomkins. 
Mesdemoiselles Tomkins.” 


Both Mr. Dickens and Mr. Thackeray take us into the cham- 
bers of the profession, but put the matter rather differently. Mr. 
Thackeray lets us into Mr. Percy Sibwright’s and Mr. Bangham’s 
chambers in their absence. Mr. Sibwright has written things in 
the nobility’s albums. The food for his meditations are “ an infan- 
tine law-library, clad in skins of fresh new-born calf, a tolera- 
bly large collection of classical books which he could not read, and 
English and French works of poetry and fiction which he read a 
good deal too much. His invitation-cards of the past season still 
decorated his looking-glass ; and scarce any thing told of the lawyer 
but the wig-box beside the Venus upon the middle shelf on the 
book-case, on which the name of P. Sibwright was gilded.” Mr. 
Bangham was a sporting man, who married a rich widow, had no 
practice, and “ went a circuit for those mysterious reasons which 
make men go circuit.” * Mr. Dickens, hammering away at Chan- 
cery, makes Mr. Vholes’ office scarcely as charming : — 


“ Three feet of knotty-floored dark passage led to Mr. Vholes’ jet-black 
door, in an angle profoundly dark on the brightest midsummer morning, 
and encumbered by a black bulk-head of cellarage staircase, against which 
belated civilians generally strike their brows. Mr. Vholes’ chambers are 
on so small a scale, that one clerk can open the door without getting off 
his stool, while the other, who elbows him at the same desk, has equal 
facilities for poking the fire. A smell as of unwholesome sheep, blending 
with the smell of must and dust, is referable to the nightly (and often 
daily) consumption of mutton fat in candles, and to the fretting of parch- 
ment forms and skins in greasy drawers. The atmosphere is otherwise 
stale and close. The place was last painted or whitewashed beyond the 
memory of man; and the two chimneys smoke, and there is a loose outer 
surface of soot everywhere ; and the dull cracked windows in their heavy 
frames have but one piece of character in them, which is a determination 
to be always dirty, and always shut unless coerced.” ¢ 


* Pendennis, vol. ii. t Bleak House. 
VOL. I. 83 
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Perhaps there is something extravagant in this, still there is a 
good deal of truth; and there is certainly no reason in the nature 
of things why so many of the profession should permit the place 
where they are to pass the greater part of their lives to become so 
hideous to the eye and uncomfortable to the body, unless, indeed, 
it is a dogma in law, that practice is to increase in the same ratio 
as dust, and retainers with opaqueness of window-panes. 

Bulwer has painted two dark scenes in court in “ Eugene Aram” 
and “ Paul Clifford ;” Mrs. Edwards, a pretty sunny one in her 
charming novel of * Archie Lovell.” Trials are multifold in sen- 
sation novels, so called. They harmonize with the violent contrast 
of light and shade; and in the literature of crime, whether mur- 
der, bigamy, forgery. it would be strange if the aid of justice were 
not sometimes appealed to. So Miss Braddon, Mrs. Wood, and 
the rest, often go the circuit. It is satisfactory to see that the 
innocent are always acquitted, and that the guilty generally come 
to grief. There is naturally a great deal of nonsense in fact, and 
curious, if not wise, rulings of law. “The Missing Bride; or, 
Miriam the Avenger,” by Mrs. Emma D. E. N. Southworth, is a 
fair example of this class. ‘The venerable presiding judge is 
supposed to be unfriendly to the accused.” When asked guilty 
or not guilty, “some of the old haughtiness curled the lip and 
flashed from the eye of Thurston Willcoxen.” The jury are not 
drawn as usual by the sheriff, but “ by idle curiosity,” and, unlike 
the judge, arrive “ quite unprejudiced.” The charge is of course 
murder; but, also of course, the murdered party, in this case 
“ the missing bride,” appears just at the nick of time, and all goes 
merry as a marriage-bell. 

And so we end law in romance. The falsely accused is restored 
to the bosom of his family, the perjured witness has fallen in a fit, 
or gone to jail (who cares?) ; the judge has retired to his venison 

‘and port; the jury are discharged; the contestant counsel are jest- 
ing and hobnobbing at their inn, and we will close our note-book. 


Nore. — Since the foregoing article was written, our attention has been called toa 
letter in the “ Pall-Mall Gazette” of Feb. 11, 1867, dated Lincoln’s Inn, and signed 
“Mouldy Conveyancer,” in which the same view of the law in “Felix Holt” is 
upheld as that which we have taken, though without citation of authorities. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1866, AND JANUARY, 1867. 


ApemptTion. — See Leaacy, 1. 
ADMINISTRATION. 


1. A guardian of an infant sole next of kin is entitled to administration in 
preference to creditors ; and the latter cannot require the guardian to give justi- 
fying security, unless a very strong case for so doing is made out. —John v. 
Bradbury, Law Rep. 1 P. & D. 245. 

2. A testator, by will, gave his property to trustees in trust, to invest part in 
an annuity for his widow, and to divide the residue among his children; the 
amount of the annuity and the names of the trustees and executors were left 
in blank. Administration with the will annexed was granted to the widow. — 
Goods of Pool, Law Rep. 1 P. & D. 206. 8 

8. At an intestate’s death, A., his only next of kin, was in New Zealand. On 
its appearing that immediate representation was necessary to preserve the estate, 
administration was granted to the intestate’s sister for the benefit of A., limited 
till the grant should be made to A., or his attorney, and the administratrix was 
ordered to give justifying security. — Goods of Cholwill, Law Rep. 1 P. & D. 
192. 

4. A creditor was allowed to cite the next of kin to take administration, or 
show cause why it should not be granted to the applicant, though his right of 
action was barred by the statute of limitations. — Goods of Coombs, Law Rep. 
1P. & D. 193. 

5. In a suit by creditors to administer the realty, there being no personalty, 
and the realty proving deficient, the costs of the plaintiffs and of the beneficial 
devisees, defendants, were taxed as between party and party, and paid pari passu 
out of the fund; and the balance of the fund was applied to pay plaintiffs’ extra 
costs as between solicitor and client, and then to pay debts. — Henderson v. 
Dodds, Law Rep. 2 Eq. 532. 

See MarsHaLuinG or PropaTe Practice; Wit, 4. 
ApmrraLty.—See Appeat, 3; Booty; SatvaGe; 4. 
ApvuttEery.— See Divorce, 1; Divorce Practice, 1, 2. 
Arripavit. — See Practice, 4. 

AGrent. — See Prixcipat anp AGENT. 


AGREEMENT. — See ConrtTRACT. 


ALIMONY. 


1. The fact that a husband is obliged, in order to earn his income, to live in a 
more expensive place than the wife, will be considered in allotting permanent 
alimony. — Louis v. Lowis, Law Rep. 1 P. & D. 230. 
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2. The husband's income did not exceed £60; the wife had £70 in her posses- 
sion when suit was brought. Alimony pendente lite was refused. — Coombs y, 
Coombs, Law Rep. 1 P. & D, 218, 

3. The respondent had been ordered to pay permanent alimony at a certain 
rate, so long as he should receive a rent-charge of £400 a year (his only source 
of income), the trustees of which had a discretionary power to refuse payment. 
The respondent had, before the order, become bankrupt; but the trustees had 
continued to pay him the rent-charge, and he had failed to comply with the order. 
Held (the respondent and trustees opposing), that a sequestration should issue 
in general terms against the property, &c., of the respondent. — Clinton v. Clin- 
ton, Law Rep. 1 P. & D. 215.” 

4. In a separation deed, the husband covenanted with trustees to allow his 
wife £50 a year, he being indemnified against all liabilities on her account; and 
it being agreed, on her behalf, that she would not endeavor to compel the husband 
again to live with her, or to allow her any further maintenance or alimony than 
the annuity of £50. Held, that, in the absence of any act showing an unqualified 
acceptance of the provisions of the deed, or of any attempt to enforce it against 
her husband, the court of equity would not, on interlocutory motion, restrain 
her from proceeding in the divorce court to obtain an allowance for alimony, as 
incident to her petition for judicial separation on the ground of cruelty; but the 
court put her under an undertaking to deal with the alimony as it should direct. 
— Williams v. Baily, Law Rep. 2 Eq. 731. 

See Soriciror, 3. 


APPEAL. 


1. On appeals, the appellant will begin.— Williams v. Williams, Law Rep. 
2 Ch, 15. 

2. On appeal, any previous order in the cause may be read, but not evidence 
referred to in it, unless referred to in the order under appeal. — Jenner v. Mor- 
ris, Law Rep. 1 Ch. 603. 

3. Leave to adduce fresh evidence on appeal in admiralty refused, such 
evidence regarding (1) facts sufficiently before the court below to enable it to 
apportion the amount of salvage; (2) facts tending to meet a charge affecting 
character, which might have been met by an application to the court below. — 
Kirby v. The Scindia, Law Rep. 1 P. C. 241. 

4. A colonial supreme court, having committed the publisher of a journal to 
prison for six months, for an alleged contempt in publishing comments on the 
administration of justice in that court, leave to appeal was granted without preju- 
dice to the question whether there was a right of appeal or not.— In re Mc- 
Dermott, Law Rep. 1 P. C. 260. 

5. If proceedings are taken out of the cursus curie with the assent of the 
parties, all subsequent interlocutors in the course adopted are not subject to 
appeal. — White v. Duke of Buccleuch, Law Rep. 1 H. L. Se. 70. 

See Divorce Practice, 4; SatvaGE; WInpDING-uP, 10. 


ARBITRATOR. — See AWwarD. 


Assigner. —See AssiGNMENT; Bankruptcy, 6, 7. 
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ASSIGNMENT. 


A. assigned to B. marginal receipts of a bank, representing deposits lodged 
in the bank till advice of payment of bills discounted by the bank. B. noti- 
fied the bank of the assignment on the same day that A., who was largely indebted 
to the bank, suspended payment. Held, that, as against the bank, B. was entitled 
to the amount covered by the marginal receipts, subject only to a set-off of any 
sums actually due and payable to the bank by A. at the time when the receipts 
became payable on liabilities contracted before the bank had notice of the assign- 
ment. —Jeffryes v. Agra & Masterman’s Bank, Law Rep. 2 Eq. 674. 

See Bankruptcy, 5; Composition Deep; Freicut, 4; Power, 2. 


ATTACHMENT. 


Two actions were brought in the court of common pleas, one by A., a foreign 
merchant, against B., and the other by B. against A., for breaches of two several 
contracts to be performed abroad. A. recovered judgment ; and the amount was 
paid to his attorneys, on whom, the same day, an attachment from the mayor's 
court, in London, was served in an action brought in that court by B. against A. 
for the same cause as the action in the court of common pleas. The latter court 
ordered the proceedings before them to be stayed, unless B. elected within a 
week to abandon the proceedings in the mayor's court, which it deemed un- 
founded and vexatious. — Frith v. Guppy, Law Rep. 2 C. P. 32. 

ATTORNEY. — See Souiciror. 


Auction. — See VENDOR aND PurcHASER OF Estate, 1. 
Awarpb. 


1. To an application for a stay of proceedings under the Common Law Pro- 
cedure Act, 1854, § 11, on the ground that the instrument declared on provides, 
that, ‘‘ if any difference should arise between the parties, either in principle or 
detail,” it shall be referred to arbitration, it is no answer that the difference is 
one of law as to the construction of the instrument. — Randegger v. Holmes, 
Law Rep. 1 C. P. 679. 

2. By an agreement under seal, it was stipulated, that, if any dispute should 
arise concerning the subject-matter of the agreement, or the agreement itself, 
such dispute should be referred to such member of the firm of B. & Co. as that 
firm should appoint, in accordance with the Common Law Procedure Act, 1854. 
Disputes having arisen, B. & Co. appointed a member of their firm arbitrator, 
and he made his award. Held, that there was sufficient submission in writing to 
be made a rule of court under the Common Law Procedure Act, 1854, § 17.— 
Re Willcox v. Storkey, Law Rep. 1 C. P. 671. 

3. By charter-party between ship-owner and charterers, it was agreed, that, 
should any dispute arise, it should be referred. The owner sued for freight, and 
the charterers preferred a cross claim for damages resulting from the captain's 
misconduct; and, being willing to refer all matters to arbitration, the court, at 
their request, stayed proceedings under the Common Law Procedure Act, § 11. 
— Seligmann v. Le Boutilier, Law Rep. 1 C. P. 681. 


—See Brit or Lavina. 
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BANKRUPTCY. 


1. Gift by will of property to A. for life, but if he should, ‘* by any act or 
default, or by operation of law, alien, charge, or dispose of the life-interest, or 
in any manner anticipate the same to, or in favor of, any other person or persons,” 
the gift to be void, and the property to go over. A. was adjudicated bankrupt, 
on his own petition, a few days before the testator’s death. Assignees were 
appointed, but no steps were taken to realize the assets; and, within a year, the 
bankruptcy was, by act of the creditors, annulled. Held, that there had been 
no forfeiture. — Lloyd vy. Lloyd, Law Rep. 2 Eq. 722. 

2. A covenant to pay recurring premiums on a life policy is not ‘a liability to 
pay money on a contingency ” within the meaning of 12 & 13 Vict. c. 106, § 178; 
and therefore an action on such covenant is not barred by a discharge in bank- 
ruptey. — Mitcalfe v. Hanson, Law Rep. 1 H. L. 242. 

3. The share of a dormant partner in the partnership stock in trade may, on 
the bankruptcy of the ostensible partner, be sold for the benefit of the latter's 
creditors, under 12 & 13 Vict. ¢. 106, § 125, as in the possession, order, or 
disposition of the bankrupt, as reputed owner, with the consent of the true 
owner. So held on the authority of decided cases; but quere by the court 
whether the cases were rightly decided. — Reynolds vy. Bowley, Law Rep. 
2 Q. B. 41. 

4. An attachment for non-payment of money under an order of the court of 
chancery is an attachment for non-payment of a debt within 12 & 13 Vict. c. 106, 
§ 113. An officer who had under such process arrested the plaintiff, who had 
been adjudicated bankrupt and had obtained his protection, refused, on such 
protection being shown, to discharge the plaintiff, but conveyed him on the same 
day to jail, where he was kept till discharged. Held, that the officer was liable 
to the statute penalty for one day, but not for the subsequent detention of the 
bankrupt by the jailer; and that the bankrupt, at the time of showing his protec- 
tion, need not give the officer a copy. — Lees v. Newton, Law Rep. 1 C. P. 658. 

5. If an assignment is made for the benefit of creditors, those creditors who 
have received dividends are entitled to any unclaimed dividends in the hands 
of the trustees in preference to the latter. — Wild v. Banning, 2 Eq. 577. 

6. Proceedings in bankruptcy were suspended under the Bankruptcy Act, 
1861, § 110, reserving the rights and jurisdiction of the assignees and the 
court. Held, that an assignee who had gone abroad was a trustee within the 
meaning of the Trustees’ Act, 1850. — Joyce's Estate, |.aw Rep. 2 Eq. 576. 

_ 7. A certificate of the appointment of an assignee is a record of the court 
of bankruptcy ; and, if dated before action and sealed with the seal of the court, 
it is conclusive evidence, in an action by the assignee, of his title to sue, even 
though it appear that the signature of the commissioner was not affixed till after 
action brought. — Kelly v. Morray, Law Rep. 1 C. P. 667. 

See Composition Deep; Power, 2. 


Bu or Lapine. 


1, A. was indorsee of a bill of lading, drawn in a set of three, of cotton, 
which had been lately landed, under an entry by A., at a sufferauce-wharf, with 
a stop thereon for freight; on March 4, A. obtained from M. an advance on 
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the depgsit of two copies of the bill, M. assuming the third to be in the master's 
hands; on March 6, the stop for freight being then removed, A. obtained from 
B. an advance on the deposit of the third copy of the bill which A. had fraudu- 
lently retained. On March 1!, B., knowing of M.'s prior advance, sent his 
copy of the bill to the wharf, and had the cotton transferred into his own name, 
and afterwards sold it, and received the proceeds. Held, that the bill of lading, 
when deposited with M., retained its full force, though the cotton had been 
landed and warehoused ; that there was a valid pledge of the cotton to M., and 
he could sue B., either for conversion of the cotton or for the proceeds of the 
sale. — Meyerstein v. Barber, Law Rep. 2 C. P. 38. [By 11 & 12 Vict. c. 18, 
§ 4, goods landed at a sufferance-wharf remain subject to the same lien for freight 
as they were liable to while on board the ship.] 

2. H. requested W. to purchase cotton for him in W.’s name. W. agreed, 
employing (with H.’s knowledge), as a broker, C., who knew that W. was an 
agent; and W. became liable on a series of contracts, the first of which was due 
Sept. 9. Cotton falling, C. refused to take up the contracts unless secured 
from loss; and, on Sept. 26, H. deposited with W., who deposited with C., a 
bill of lading of goods belonging to a foreign firm, of which H. was factor. On 
the same day, C. made a first payment on account of W.’s indebtedness, and 
continued to make payments. H. became insolvent. Held, that the deposit of 
the bill of lading by H. was not made in respect to an antecedent debt of H. to 
W. within the meaning of the Factors’ Act, and was binding on the foreign firm. 
—Jewan v. Whitworth, Law Rep. 2 Eq. 692. 

See Freicut, 1, 2; Sup, 1; StoppaGe TRANsITU. 


Bits anp Notes. —See Contract, 1; Practice, 3; Wrxpinc-vup, 1. 


Boory. 


1. In a cause of booty, the joint captors are entitled to begin as against the 
actual captors. — Banda & Kirwee Booty, Law Rep. 1 Adm. & Ecc. 109. 

2. The 3 & 4 Vict. c. 65, which first gave the court of admiralty jurisdiction 
with respect to booty, provides, by § 22, that the court ‘‘ shall proceed as in cases 
of prize of war.” Held, that this did not mean, that, in all respects, booty should 
be distributed like prize, but only that the ordinary course of prize proceeding 
should be adopted. — Ib. 

3. No one is entitled to share in booty on the ground of meritorious service 
unless he is a joint captor; nor will the principles of joint capture be relaxed 
because part of the captured property was not strictly booty, nor because the 
amount was unusually large. — 1b. 

4. Joint captors are those who, by assistance or co-operation, have encouraged 
the friend or intimidated the foe. — Jb. 

5. A wider application must be given to the term ‘‘ co-operation ” in cases of 
booty than in prize cases. — Jb. 

6. The rule of actual capture is the general rule for distribution of booty. 
The line of distribution will be drawn between division and division. When 
booty is captured by any portion of a division, that division (including all detach- 
ments in the field, though absent from the scene of capture) is to be regarded as 
the actual captor. — Jb. 
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7. The association sufficient to found a claim for joint capture must be military, 
and not political, and must be under the immediate command of the same com- 
mander. — Jb. 

8. The co-operation sufficient to found a claim for joint capture is a co-opera- 
tion directly tending to produce the capture ; and strict limits must be observed 
of time, place, and relation. — Jb. 

9. The commander-in-chief in India is entitled to share in booty, if he is in 
the field, though he is not present with the division making the capture, if that 
division is not independent of his command. — Jb. 

10. If a commander-in-chief is entitled to share in booty, all his general 
and personal staff with him in the field are entitled to share. — Jb. 

11, Officers and men may be declared by the court entitled to share in booty, 
though they have put in no claim. — Jb. 

12. Under the circumstances of the case, the costs of rejected claimants to 
the booty ordered paid out of the fund. — Jb. 

Bounpary. —See Deep, 1. 
Canat.— See Prescription. 


CapiraL. — See SEPARATE Estate. 


Cuariry. 

The chancellor, representing the Queen, as visitor, on petition of a college, 
sanctioned the appropriation of part of its revenues to augmenting the stipend 
of a professorship on the same foundation. — Jn re Christ Church, Law Rep. 
1 Ch, 526. 

See Legacy Dury. 


Cuarter Parry. 

A charter-party provided that the ship should, ‘‘ with all convenient speed 
(on being ready), having liberty to take an outward cargo for owners’ benefit 
direct, or on the way, proceed to E., and there load a full cargo.” This the 
freighters bound themselves to ship. The ship deviated to C., and arrived at E.a 
few days later than she would had she gone there direct. The only injury to the 
freighters from this delay was a small loss in freight. In an action against the 
freighter, held, that the above clause was a stipulation, not a condition precedent ; 
and that the delay did not justify the freighter for refusing to load a cargo, but 
that his remedy for any damage was by cross-action. — McAndrew v. Chapple, 
Law Rep. 1 C. P. 643. 

See Awarp, 3; Freicut, 2, 3. 


CuILpREN, Custopy or.—See Divorce, 3; GuaRDIAN. 
Cuurcu Rate. —See Rare, 2, 3. 
Copicit. —See W111, 2. 


Company. — See Contract, 1; Contriputory; Direcrors; Exvecit; Mas- 
TER AND SERVANT, 3, 4; Practice, 5; Prescriprion; Ramway; ULTRA 
Vines; VENDOR AND Purcnaser or Rea Estate, 3; WiInDING-UP. 


Composition DEEp. 


1. A composition deed between a debtor and his creditors, after reciting that 
the debtor was indebted ‘‘ to the said several creditors in the several sums opposite 
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their respective names in the schedule,” and that the statutory majority of the 
** said several creditors” had agreed to accept certain composition and security 
in full satisfaction of their debts, witnessed that, in consideration of the notes of the 
debtor and J. D. for the payment of such composition ‘‘ on the respective sums 
aforesaid,” the said creditors released all their debts, and accepted the composition 
in full satisfaction of the debts due them ‘“ specified in the schedule ;” and the 
debtor and J. D. covenanted with each and every of the creditors to pay the com- 
position ‘‘ on their respective debts as aforesaid,” and to give the notes. Held, 
(1) that the release was absolute, and not confined to scheduled debts; (2) that 
the deed was not unequal on the true construction, the giving of the promissory 
notes not being confined to the schedule debts. — Tetley v. Wanless, Law Rep. 2 
Ex. 21. 

2. A composition deed provided that the composition should be payable by in- 
stalments at two, four, and six months from date. Held, that a clause giving the 
trustee discretionary power to pay all creditors, whose debts did not exceed £20, 
their composition in one sum, at such time or times as he thought fit, made the 
deed unequal. — Thompson v. Knight, Law Rep. 2 Ex. 42. 

3. By deed under the Bankruptcy Act, 1861, § 192, between a debtor of the 
first part, trustees of the second part, and the persons whose names were there- 
unto subscribed, being creditors, and all other creditors of the debtor of the 
third part, the debtor assigned his estate on trust to pay the parties of the third 
part the sums opposite their names in the schedule, subject to the covenant for 
verifying the amounts thereof; such covenant being that the trustees might require 
the amounts to be verified by solemn declaration, or in such other manner as they 
should deem expedient; and that, if a creditor should fail so to verify his debt, 
such creditor should be excluded from all benefit of the deed. Held, that the 
deed did not bind a creditor whose name was not in the schedule, and who had 
not assented. — JTickmott v. Simmonds, Law Rep. 2 Eq. 462. 

4. The Bankruptcy Act, 1861, requires the execution by the debtor of a 
creditors’ deed to be attested by a solicitor; but a power of attorney to execute 
such deed need not be so attested. — In re Fulcher, Law Rep. 1 Ch. 519. 

5. A creditor's deed was registered March 16. On April 16, a non-assenting 
creditor learned that several of the addresses of creditors in the account filed 
with the deed were so imperfect, that letters sent to them has been returned 
through the dead-letter office. On May 31, he gave notice to annul the registra- 
tion. Held, that the application was made too late.— Ex parte Savin, Law 
Rep. 1 Ch. 616. 

6. The plaintiff, a creditor of the defendant, did not assent to a composition 
deed ; but on being informed that the deed had been assented to by the requisite 
number of creditors, and the amount of the composition having been remitted to 
him, he took the money, and said nothing. The deed was afterwards declared 
void for want of a strict compliance with the statute. Held, that the plaintiff 
could not sue for the balance of his debt; the mistake, if any, under which he 
received the composition, being one of law. — Kitchin v. Hawkins, Law Rep. 
2C. P. 22. 

7. If a debtor makes and causes to be registered a composition deed, while in 


prison on a ca. sa., he is entitled to his discharge. — Marks v. Hall, Law Rep. 
2 Q. B. 31. 
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8. If a debtor makes and causes to be registered a composition deed, after 
his goods have been seized on a fi. fa., the sheriff will be ordered to withdraw. — 
Rogers v. Roberts, Law Rep. 2 Ex. 35. 

Conpition. — See Cuarrer Party; 2, 3. 
Contempt. — See APPEAL, 4. 


ContTRACT. 


1. The defendants, members of an unregistered society, gave the following 
note for a debt of the society: ‘* Twelve months after date, we the undersigned, 
being members of the executive committee, on behalf of the L. and S. W. Society, 
do jointly promise to pay,” &c. Held, that they were personally liable. — Gray 
v. Raper, Law Rep. 1 C. P. 694. 

2. A court will not imply conditions not expressed in an agreement, if it ap- 
pear, from such agreement, that the conditions were either not thought of, or else 
that they were intentionally excluded from the agreement. — Midland Railway 
Co. v. London and N. W. Railway Co., Law Rep. 2 Ex. 524. 

3. A contract to sell cotton at a given price, to arrive at L. per ships from C., 
provided: ** The cotton to be taken from the quay; customary allowances of 
tare and draft; and the invoice to be dated from date of delivery of last bale.” 
Held, that the clause as to place of delivery was not a condition precedent, but a 
stipulation in favor of the sellers ; and that the contract was in effect one to deliver 
the cotton at a reasonable time and under reasonable circumstances, the cotton 
to be at the buyer's risk and charge from the time of landing on the quay. — Neill 
v. Whitworth, Law Rep. 1 C. P. 684. 

4. A. sold stock, and lent the proceeds for a term of years to B., who cove- 
nanted to repay the stock in kind at the end of the term, and to pay interest on 
the proceeds in the mean while. A. allowed the loan to continue after the term. 
Held, that B. could discharge the loan by repaying the stock in kind, with in- 
terest till repayment; and that A. was not entitled to the market price at the end 
of the term, which was higher than at the time of re-payment. — Blyth v. Car- 
penter, Law Rep. 2 Eq. 501. 

5. Ason forged his father's name on notes, which he gave to bankers, who 
advanced him money on them. The banker showed the signatures to the father, 
who denied that they were his. Afterwards, in the presence of father and son, the 
bankers insisted on a settlement to which the father should be party: they made 
no distinct threat of prosecution, but said, ‘‘ If the bills are yours [the father’s] 
we are all right; if they are not, we have only one course to pursue, we cannot 
be parties to compounding a felony.” The father consented to a settlement, and 
gave them an agreement to mortgage his property, on which the notes were given 
up tohim. Held, that the agreement was invalid, and should be delivered up to 
be cancelled. — Williams v. Bayley, Law Rep. 1 H. L. 200. 

See Covenant; Discovery; Easement; Freicut, 3; Lease; VENDOR 
anp Purcuaser or Rear Estate. 


ConTRIBuTorY. 
1. A. was induced by the prospectus of a company to apply for shares. He 
made the payments required by the prospectus, and received in June, 1865, @ 
certificate that he was proprictor of fifteen shares, ‘‘ subject to the provisions of 
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the articles of association of said company.” The objects uf the company as 
stated in the articles of association were more extensive than those stated in the 
prospectus. A. did not see the articles of association till May, 1866. Held, that 
he was entitled to have his name removed from the list of contributories. — Web- 
ster’s Case, Law Rep. 2 Eq. 741. 

2. A. applied for shares in a company before its registration, on the faith of 
a prospectus ; and immediately after registration shares were allotted him. The 
memorandum of association extended the objects of the company much further 
than the prospectus. Afterwards, the committee of the Stock Exchange refused 
to appoint a settling day, because of a variance between the prospectus and the 
memorandum on a small point. A. attended a meeting held to correct this vari- 
ance. He made a vain effort to sell his shares, but had never received any 
dividend on them. He swore that he had no acquaintance with the contents of 
the memorandum till subsequently ; and that, as soon as he knew it, he repudiated 
the shares. Held, that there was no sufficient ground for fixing him with notice 
of the more important variances between the prospectus and memorandum, and 
that his name should be removed from the register of shareholders. — Stewart's 
Case, Law Rep. 1 Ch. 574. 

8. At a meeting of a company, it was resolved that any shareholders who 
wished to retire might pay part of a call, and that then their shares should be 
forfeited for non-payment of the rest. A shareholder accepted these terms after 
the day fixed, and the directors declared his shares forfeited. Held, that, though the 
shareholder might have been able to retire had he accepted before the day 
(the consent of the shareholders to the resolution of the meeting being presumed 
from circumstances), yet that the directors could not in the present case declare 
the shares forfeited, and that the shareholder was liable as a contributory. — Stew- 
art’s Case, Law Rep. 1 Ch, 511. 

4, A. had signed the articles of a company which mentioned him as a director, 
and provided that the qualification of a director should be the holding twenty- 
five shares ; he had applied for that number, and had been at several meetings of 
the board, but retired from the direction before the allotment of shares; and the 
directors afterwards refused to allot him any shares, and returned his deposit. 
Held, he was not a contributory. — Chapman's Case, Law Rep. 2 Eq. 567. 

5. The articles of a company provided that it might decline to register any 
transfer of shares made where the directors considered the transfer made for pur- 
poses not conducive to its interests. The directors voted that no transfers then 
in the office should be registered without their express sanction; and a transfer 
then lodged at the office, executed by a transferror, whose calls were paid, and 
by a transferree, a responsible person, was not registered. The company was 
soon after ordered wound up. Held, that the directors were not bound to regis- 
ter the transfer, and that the transferror was a contributory. — Shepherd's Case, 
Law Rep. 2 Eq. 564. 

6. Directors voted that no transfer of shares should be made without their 
sanction. A transfer by A. to B., executed in December, 1565, was left at the 
office for approval on March 3, 1866. The directors usually met once a week, 
their last meeting was on March 1; on March 7, a petition was presented for 
winding up. Held, that there had been no default or unnecessary delay in putting 
B. on the register of shareholders, and that A.’s name ought to stand on the 
register. — Shepherd's Case, Law Rep. 2 Ch. 16. 
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7. The articles of a company provided that no transfer of shares should be 
registered unless executed by the transferror and transferree, or unless the 
transferree had been approved by the directors: a transfer, made after the com- 
mencement of the winding-up, was executed by the transferror only, and, owing to 
the winding-up, was not brought before the directors for their approval. An ap- 
plication by the transferror to have his name removed from the register of share- 
holders was refused. — Walker's Case, Law Rep. 2 Eq. 554. 

8. S., a railway-carriage builder, had an interview with the secretary of a 
company just formed for dealing in carriages, as to S. taking shares, and paying 
calls in rolling stock. He then made application to have 2000 shares allotted 
him, all future calls to be paid ‘in rolling stock, as arranged.” The directors 
returned no answer, but put his name on the register as holding 2000 shares. 
He never received notices, nor was otherwise treated as a shareholder. Held, 
that there was no concluded contract by S. to take shares, and that he was not a 
contributory. — Shackleford’s Case, Law Rep. 1 Ch. 567. 

9. A shareholder, who is also a creditor, of a limited company is not, on a 
winding-up, entitled to set off against the calls the debt due him, nor a dividend 
which may hereafter come to him. But, on payment of all calls which have be- 
come due, he is entitled to receive dividends at the same time and rate with other 
creditors. — Grissell's Case, Law Rep. 1 Ch. 528. 

10. The omission to obtain leave from the county court to commence or pro- 
ceed in an action in a superior court against a contributory to a company which 
is being wound up, in respect of a debt of the company, cannot be taken ad- 
vantage of by a plea to the further maintenance of the action. — Gray v. Raper, 
Law Rep. 1 C. P. 694. 

11. The A. Company, a limited company, with all shares fully paid up, sold 
out to the B. Company, and, as part consideration, 950 shares in the B. Com- 
pany were distributed among the shareholders of the A. Company. The A. 
Company was afterwards ordered wound up in bankruptcy; the order being 
obtained by the sole creditor (who was appointed one of the official liquidators) 
after having refused a tender of more than his debt, as proved in the winding-up. 
Held, that the A. Company and its official liquidators could not maintain a suit in 
equity against the shareholders, who had been placed on the list of contributories, 
to have the 950 shares of the B. Company transferred to the official liquidators 
as assets of the A. Company, and that the creditor must pay the costs of the 
suit. — Cardiff Preserved Coal and Coke Co. v. Norton, Law Rep. 2 Eq. 558. 

12. ‘* Contributory” in 25 and 26 Vict. c. 89, § 133, includes fully paid up 
shareholders. — Jn re Anglesea Colliery Co., Law Rep. 1 Ch. 555. 

See WINDING-UP. 


CONVERSION. 

Testator devised his real estate to S. for life, with remainder to her children 
in tail with remainders over, and bequeathed personal estate on corresponding 
trusts: he directed his trustee to sell a certain freehold estate, and invest the 
proceeds in land in certain counties or in Government securities, to be settled to 
the like trusts as his real and personal estate were settled. The trustees, in 1805, 
sold the freehold estate, and invested the purchase money in Government securi- 
ties, and allowed it to remain so invested till S.’s death in 1863. S. had only 
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one child, who was born and died in 1810. Held, that the securities vested ab- 
solutely in S.’s child as personal estate. — Rich v. Whitfield, Law Rep. 2 Eq. 583. 
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CopyHoLp. 


In lands held by copy of court roll, not at the will of the lord, but, according 
to the custom of the manor, the freehold is in the lord, and, in the absence of 
custom, the tenant cannot work the minerals. The customary of the manor, 
compiled within the period of legal memory, recognized a right in the tenants to 
dig coal ** propriis usis.” Held, that the tenants could dig for coal in the waste 
of the manor for their own consumption, but could not dig for coal at all in their 
customary enclosures. — Duke of Portland v. Hill, Law Rep. 2 Eq. 765. 


CorporaTION. 

A municipal corporation was empowered by statute to erect public offices, 
make rates for that purpose, and borrow on the security of the rates. A petition 
by the corporation, that money paid into court under the Lands Clauses Consoli- 
dation Act, by a railway company who had taken land of the corporation, might 
be applied towards erecting the offices, was refused by a divided court. TURNER, 
L.J., holding that such application could be directed only in case special cir- 
cumstances should show it to be beneficial to all parties interested. KniGnt 
Bruce, L.J., contra. —In re London & N. W. Railway Act, 1861, Law Rep. 
1 Ch. 596. 

See Company; Execit; Master ano Servant, 3, 4. 

Corpus. — See Separate Estate. 

Costs. — See ApministraTion, 5; Booty, 12; Contrisutory, 11; Equity 
PLEADING AND Practice, 7-10; Practice, 6, 7; PropatTe Practice, 2-4; 
Raitway; Souiciror, 3; 11, 12. 


COVENANT. 
The purchaser of land covenanted with the vendor not to use any building 
erected thereon ‘‘ as a public-house for the sale of beer.” Held, that the sale of 
beer by retail, under a license ‘‘not be drunk on the premises,” was no 
breach. —Pease v. Coats, Law Rep. 2 Eq. 688. 
See Bankruptcy, 2. 


CriminaL Law. —See Contract, 5; Jurispiction, 1; Master anp SEr- 
vanT, 5; Persury; Treat. 


CRUELTY. 


If a husband, knowing that, by having connection with his wife; he runs the 
risk of communicating the venereal disease to her, recklessly has connection 
with her, and does communicate the disease, he is guilty of cruelty. — Board- 
man v. Boardman, Law Rep. 1 P. & D. 233. 

See Divorce, 1; Divorce Practice, 1, 2. 


Custropy oF Cumpren. — See Divorce, 3; GUARDIAN. 
Custom. —See CorrHoip; Eccresiasticat Law; 8. 
Damaces. —See Lise, 2; 3. 
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Deep. 


1. In a lease, the boundary line was described *‘ as a line drawn from A.’s house 
to a bound-stone ;” and, in the description of the premises, it was said, ‘‘ which 
said premises are particularly described by the map on the back.” On this map, 
the boundary line was drawn from the north-east corner of the house. The posi- 
tion of the house itself was incorrectly laid down on the map. Held, that the 
judge was bound to tell the jury that the line was to be drawn as marked on 
the map. (Lord Westbury dissenting; it being ascertained that the house was 
incorrectly laid down, there was a latent ambiguity, to determine which evidence 
should have been allowed to be given to the jury.) —Lyle v. Richards, Law 
Rep. 1 H. L. 222. 

2. A., being indebted to B. on simple contract, made a deed, by which, after 
reciting the debt, he charged property as security for its payment, and agreed 
to execute such mortgage of the property, with all covenants and clauses inci- 
dental thereto, as B. should require. Held, that the deed made the debt a 
specialty debt. — Saunders v. Milsome, Law Rep. 2 Eq. 573. 

See Composition DEED; 4. 


DEPposITION. 


Under the 1 Wm. IV. c. 22, § 10, which makes a deposition taken under it 
inadmissible at nisi prius, unless it shall appear to the satisfaction of the judge 
that the deponent is unable from permanent sickness, or other permanent infirmity, 
to attend, held, that the court out of which the record comes may review the 
judge’s decision, but that it will not do so, unless it is shown that there was fraud, 
or that injustice has resulted from the course pursued; held, further, that the 
word ‘* permanent” does not mean that the sickness is incurable. Qucre, whether 
an affidavit of the deponent’s ordinary medical attendant is admissible to show 
such permanent sickness. Semble, per WiLLes, J., that it is. — Duke of Beau- 
Sort v. Crawshay, Law Rep. 1 C. P. 699. 


Dersertion. —See Divorce, 2. 


DEVISE. 


1. Devise of freehold estate to A., B., and C., in equal shares, during only their 
natural lives, ‘* and, after their decease, I give the said freehold estate to the next 
lawfui heir of A., all the said freehold estate for ever.” Held, that the rule in 
Shelley’s Case applied, and that A. took a fee. — Fuller v. Chamier, Law Rep. 
2 Eq. 682. 

2. Testator purchased an estate called A. farm, in the parish of R., in the 
county of H. Afterwards, he acquired adjoining land in the parishes of S. and 
B., in the same county, which was thrown into and occupied with A. farm, and 
the whole thenceforth called A. farm. Later, by will, he devised his estate, con- 
sisting of A. farm, in the parish of R., in the county of H. Held, that the land 
in the parishes of S. & B. did not pass by the devise. — Pedley v. Dodds, Law 
Rep. 2 Eq. 819. 

See Conversion; Exection, 2; MarsHaLLinc or Assets, 2; SEPARATE 
Estate; Vestep Interest; Witt, 7-10. 
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Directors. 


1. If the power of allotting shares is vested by the deed of settlement of a 
company in the directors, they cannot delegate such power to the manager and 
two directors, to be exercised by them at their discretion. — Howard's Case, 
Law Rep. 1 Ch. 561. 

2. A company was incorporated under 25 & 26 Vict. c. 89: no deed of asso- 
ciation was filed. A. entered into an agreement to act as foreman of the 
“ company’s” works, which was signed by B. and C. (two of the persons signing 
the memorandum of association) as ‘ chairman” and ‘managing director” 
respectively. In an action by A. on the agreement, held, that, in the absence of 
contrary evidence, the jury were justified in presuming that B. & C. had 
authority to bind the company. — Totterdell v. Fareham Brick Co., Law Rep. 
1C. P. 674. 

3. The secretary of a railway company offered bonds of the company to the 
plaintiff, who accepted and paid for them. The company had no legal power to 
issue the bonds. The company having ceased to pay interest, the plaintiff filed 
a bill against the directors, praying that they might pay him the amount paid by 
him for the bonds. The bill did not allege fraud or misrepresentation of fact. 
A demurrer to the bill was sustained. — Rashdall v. Ford, Law Rep. 1 Eq. 750. 

See Conrrisutory, 3-6; Utrra Vires; 3. 


Discovery. 


On a bill for specific performance of a contract to sell to the plaintiff certain 
premises and machinery, alleging that the defendants had, since the contract, let 
the premises to third persons, who were using and injuring the machinery, the 
plaintiff is entitled to discovery to whom the property had been let, and for 
what term. — Dizon v. Fraser, Law Rep. 2 Eq. 497. 

See Equity PLEapING aNp Practice, 1; Propuction or Documents. 


Discretion. — See Directors, 1. 


Divorce. 
1. Where a wife had obtained a decree of judicial separation on the ground 
of cruelty, and continued to live apart, and the husband subsequently committed 
adultery, on proof of the adultery and of the decree for separation, a dissolu- 
tion of the marriage was decreed. — Bland vy. Bland, Law Rep. 1 P. & D. 237. 
2. A husband deserted his wife. She afterwards made him a weekly allow- 
ance, and signed a separation deed securing it to him, which was not executed. 
She never consented to his staying away, but paid him the allowance to prevent 
him from starving. Held, that the desertion was established. — Nott v. Nott, 
Law Rep. 1 P. & D. 251. 
8. The divorce court may regulate the custody of children till they are sixteen. 
Mallinson v. Mallinson, Law Rep. 1 P. & D. 221. 
See Atiwony; Cruetty; Drvorce Practice; Soxicrror, 8. 


Divorce Practice. 


1. A petition by a wife charged adultery and cruelty. The respondent denied 
the charges, and pleaded condonation. He further alleged that the petitioner 
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had habitually treated him with insolence and neglect; had frequently absented 
herself from home; had refused to inform him where she had been; had con- 
stantly set his orders and wishes at defiance; and had withdrawn herself from 
cohabitation for two years without reasonable cause. ‘The court refused to order 
these allegations struck out, but ordered struck out paragraphs merely detail- 
ing facts on which the respondent relied to prove condonation.— Hughes v. 
Hughes, Law Rep. 1 P. & D. 219. 

2. A wife petitioned for a dissolution of marriage, on the ground of adultery 
and cruelty, The Queen’s proctor intervened, alleging collusion, and adultery of 
the petitioner. The petitioner and respondent were examined under 22 & 23 
Vict. c. 61, § 6, on the issue of cruelty. Held, that the Queen’s proctor could 
cross-examine them both on the issue of the petitioner’s adultery. — Boardman 
v. Boardman, Law Rep. 1 P. & D. 233. 

3. It being necessary for the husband’s witnesses to see the wife (the peti- 
tioner), to enable him to establish his defence, and he being unable to learn her 
address, she was ordered to give him her address within three days, or to attend 
at the hearing. —Lloyd v. Lloyd, Law Rep. 1 P. & D. 222. 

4. A demurrer to that part of an answer to a petition for dissolution of mar- 
riage, which denies the validity of the marriage, the rest of the answer remain- 
ing to be determined, is an interlocutory matter; and, from a judgment of the 
judge ordinary sustaining the demurrer, an appeal lies to the full court, and not 
to the House of Lords. — Pagani v. Pagani, Law Rep. 1 P. & D. 223. 

5. The 29 Vict. c. 32, § 3, extends the time for making decrees nisi absolute 
to six months, ‘‘ unless the court shall, under the power now vested in it, fix a 
shorter time.” A decree nisi had been pronounced before the passing of the 
act, which had fixed three months as the time at the end of which it should be 
made absolute. Held, that the court could make the decree absolute at the end 
of the three months. — Watton v. Watton, Law Rep. 1 P. & D. 227. 

6. The divorce court cannot make an order as to the application of settled 
property under 22 & 23 Vict. c. 61, § 5, if there is no issue of the marriage liv- 
ing when the order is moved for. — Bird v. Bird, Law Rep. 1 P. & D. 281. 

See Soxicrror, 3. 


Doe. 


1. In an action for negligently keeping a ferocious dog, it need not be shown 
that it had bitten another person before it bit the plaintiff: it is enough if the 
defendant knew that it had evinced a savage disposition, by attempting to bite. 
Worth v. Gilling, Law Rep. 2 C. P. 1. 

2. The plaintiff was bitten by a stray dog at a railway station. It appeared, 
that, at 9, p.m., the dog tore the dress of another woman on the platform, of which 
the company’s servants had notice; that, at 10.30, he attacked a cat in the signal- 
box near the station, when the porter kicked him out, and saw no more of him; 
and that he appeared again at 10.40 on the platform, and bit the plaintiff. Held, 
no evidence to charge the company with negligence. — Smith v. Great Eastern 
Railway Co., Law Rep. 2 C. P. 4. 


EASEMENT. 


A. and B. were tenants of adjoining premises under the same landlord. B. 
was supplied by a pipe with water from A’s. well. Both premises were sold at 
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auction, with others, in lots; one of the conditions being that each lot was 
subject to all rights of water and other easements (if any) subsisting thereon. 
A. and B. each purchased the lot of which they had respectively been tenants, 
Held, on bill by A. against the vendor, that B. had no easement or right of 
water, but merely a license from the landlord during his tenancy; and that A. 
was entitled to specific performance of his contract, without any reservation of 
such easement. — Russell v. Harford, Law Rep. 2 Eq. 507. 
See WaTERCOURSE. 


EccresrasticaL Law. 


1. Funds were given to trustees for the creation and endowment of a bishop 
of the Church of England in the colony of N.; and the Crown, on application 
of the trustees, appointed the plaintiff bishop of the see or diocese of N. by 
letters patent purporting to give him coercive jurisdiction over his clergy. The 
plaintiff was consecrated bishop. In a suit by him to obtain payment of the in- 
come of the funds, held, that, though inasmuch as no coercive jurisdiction 
could be given to a bishop in a colony possessed, as N. was, of an independent 
legislature, the letters patent had failed to give the plaintiff any effective coercive 
jurisdiction over his clergy, yet he could enforce obedience by recourse to the 
civil courts, and had a legal status as bishop of N., and was entitled to the in- 
come. — Bishop of Natal v. Gladstone, Law Rep. 3 Eq. 1. 

2. Immemorial use and occupation, coupled with reparation of a chancel, 
which was an ancient and private chapel coeval with the church, and erected by 
the lord of the manor, entitles the lord of the manor by prescription to the per- 
petual and exclusive use of the chapel, though the freehold is not in him.— 
Churton v. Frewen, Law Rep. 2 Eq. 634. 

3. In the hamlet of P., forming part of a parish, there was a custom for the 
outgoing church-warden to present to the rector the names of two persons (one 
of whom might be himself), of whom the rector chose one to be church-warden 
for the next year. The church-warden for the time being had occasionally, when 
circumstances rendered it convenient, been requested by the rector, without pre- 
senting names, to continue in office for the next year. Another hamlet had been 
severed from the parish by order in council. Held, that the custom was valid ; 
and that its validity was not affected by the severance of the other parish, and 
that it was proved in spite of the occasional deviations. — Bremner v. Hull, Law 
Rep. 1 C. P. 748. 

4. A decree issued from the court of arches citing the defendant to appear 
and answer certain charges, laid the charges in the present tense, but did not di- 
rectly allege that the offences had been committed within two years. The letters 
of request on which the decree was issued did so allege. Held, that the statu- 
tory provision requiring suits for ecclesiastical offences to be begun within two 
years was satisfied. — Flamank v. Simpson, Law Rep. 1 Adm. & Ecc. 276. 

5. The court of arches has no jurisdiction to inquire into any errors of a com- 
mission appointed under the Church Discipline Act.— Flamank v. Simpson, 
Law Rep. 1 Adm. & Ecc. 276. 


ELEcTION. 


1. A female minor, having executed marriage articles, which contained a cove- 


nant by the husband to settle her interest in real and personal estate, including 
VOL, I. 34 
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after-acquired property, on the usual trusts, died without having confirmed the 
articles, leaving her husband surviving and an only child. Held, that the child 
could not both claim under the articles an interest in the personal estate, and also 
claim, as heir to his mother, the real estate attempted to be settled, but must 
elect whether to take under or against the settlement. — Brown vy. Brown, Law 
Rep. 2 Eq. 481. 

2. A will, attested by two witnesses, devised land in England to A., the testa- 
tor’s heir, for life, with remainder to trustees; and also devised to them land in 
St. Kitts on trust, to sell and hold the proceeds on the same trust. A. received 
the rents of the St. Kitts’ estates during his life; and the trustees made ineffec- 
tual efforts, with his concurrence, to sellthem. A. died intestate. Held, that, if 
the will were not properly executed to pass land in St. Kitts, yet that A. had 
elected to take under the will; and that his infant heir was bound by his acts, 
and, under the Trustee Act of 1850, was trustee for the person claiming under 
the will. — Dewar v. Maitland, Law Rep. 2 Eq. 834. 

3. A., having power to appoint a fund, on the marriage of his daughter B. 
appointed one-seventh to her; and, on the marriage of his daughter C., appointed 
another one-seventh to her. Afterwards, by deed-poll, without noticing the pre- 
vious appointments, he gave one-sixth of the fund to B., another one-sixth to C., 
three other sixths to other children, leaving one-sixth undisposed of. Held, that 
the appointments to B. and C., made by the deed-poll, were in substitution for 

those before made, and raised a case of election. — England vy. Lavers, Law 
Rep. 3 Eq. 63. 

4, The duty of a chairman at the election of a board of health, under 11 & . 
12 Vict. ¢. 63, § 27, to examine the votes, is judicial; and if assessors make the 
examination in his absence, and he signs the returns on their report only, the 
election is void. — The Queen v. Backhouse, Law Rep. 2 Q. B. 16. 


ELEGIrT. 


Land conveyed to a board of health for the purposes of the Public Health 
Acts, and used as a reservoir for supplying water to the district, can be taken 
under a writ of elegit on a judgment obtained against the board in the name of 
their clerk. — Worral Waterworks Co. v. Lloyd, Law Rep. 1 C. P. 719. 


Equity. —See Lease; 


Equity PLeapinG Practice. 

1. The United States, suing in an English court, can only obtain relief subject 
to the control and pursuant to the rules of the court. Proceedings were there- 
fore stayed in a suit by the United States till an answer should have been put 
into the defendant’s cross-bill ; but, held, that the President of the United States 
had been improperly made a defendant to the cross-bill, as the person to give 
discovery. Semble, that the bill of the United States should have been demurred 
to, because no public officer was put forward as representing their interests who 
could be called on to give discovery upon a cross-bill. — Prioleau v. United 
States, Law Rep. 2 Eq. 659. 

2. When a large number of persons have similar legal claims, all depending 
on the same question, against one, he can, by a bill filed against some, restrain 
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the proceedings of all, till the validity of the claims has been decided. — Sheffield 
Waterworks v. Yeomans, Law Rep. 2 Ch. 8. 

3. Interrogatories to the plaintiff may be filed after notice of motion for de- 
cree, and filing of the plaintiff’s affidavits; and proceedings will be stayed till 
the plaintiff answers, if there has been no excessive delay. — Brancker v. Carne, 
Law Rep. 2 Eq. 610. 

4. A defendant in an administration suit may be cross-exammed under 15 & 
16 Vict. c. 86, § 40 on his affidavit verifying his accounts, but is entitled to notice 
of the points of cross-examination. — Lord’s Estate, Law Rep. 2 Eq. 605. 

5. Any order altering the practice, as regulated by 15 & 16 Vict. c. 86, 
cannot be made by the Lord Chancellor unless with the advice of three other 
judges. — Short v. Roberts, Law Rep. 2 Ch. 13. 

6. A third counsel was allowed in a case the hearing of which took six days, 
and in which the pleadings and evidence were more than 6,000 folios. — Went- 
worth v. Lloyd, Law Rep. 2 Eq. 607. 

7. Consolidated Order XL. rule 32 does not prevent a solicitor from charging 
a reasonable sum for reading depositions taken abroad. — Wentworth v. Lloyd, 
Law Rep. 2 Eq. 607. 

8. Charges for settling the minutes of orders are allowed, though no minutes 
are issued. — Reece's Estate, Law Rep. 2 Eq. 609. 

9. In administration suits, in which the gross value of the estate amounts to 
£1,000 when the suit is begun, the higher scale of costs applies. — Reece’s Estate, 
Law Rep. 2 Eq. 609. 

; 10. If the defendant resists in toto a claim a little too large, he must pay the 
costs up to the hearing. —Jeffryes v. Agra & Masterman’s Bank, Law Rep. 2 
Eq. 764. 

See ApministraTIon, 5; Atimony, 4; APPEAL, 1, 2; Discovery; 

JUNCTION ; MortGaGE, 1; Propuction or Documents, 1, 2; Soxicirors. 


EstoprEL. — See JUDGMENT. - 


Eviwence. — See Appra, 2,3; DrEp, 1; Deposition; Director, 2; Dis- 
CovERY; Divorce Practice, 2; Parish; Propuction or DocuMENTs; 
Wut, 3, 11. 


Execution. —See Composition Derep, 7, 8; JUDGMENT; PRao- 
TICE, 6; WiNDING-UP, 2. 


Executor. —See ADMINISTRATION; WILL, 6. 
Fatsa Demonstratio.— See Devise, 2. 
Foreicn State. —See Equity PLEADING aND Practice, 1. 
Forrerrure. — See Bankrupt, 1. 


Forcery. — See Contract, 5. 


FREIGHT. 

1. The consignee of goods, before their arrival, indorsed the bill of lading, 
but not so as to pass the property, to a wharfinger, in these words: ‘ Deliver to 
A. or order, looking to him for all freight, without recourse to us.” The ship- 
owners accepted the indorsement, and, in pursuance of it, delivered the goods to 
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A. Helil, that they could not sue the consignee for freight. — Lewis v. McKee, 
Law Rep. 2 Ex. 37. 

2. A charter-party provided that the ship should have a lien on cargo for 
freight at £3. 10s. per ton, to be paid on delivery at L. ‘The charterers shipped 
part of the cargo themselves under a bill of lading from the shipowners con- 
taining this clause: ‘* Freight for the said goods payable in L., as per charter- 
party”; the charterers, for valuable consideration, indorsed this bill of lading to 
A., who did not know the contents of the charter-party, but understood that 
freight was £3. 10s. per ton. Held, that, as against A., the shipowner had a 
lien only for the freight due for the goods included in the bill of lading at £3. 
10s. a ton, and not for the whole chartered freight. — Fry v. Chartered Mercan- 
tile Bank of India, Law Rep. 1 C. P. 689. 

3. The defendant chartered a vessel of three hundred tons for a voyage from a 
foreign port home, with a full cargo at 84s. per ton; but, he not being able to 
furnish the cargo, the owners agreed to cancel the charter-party, and to procure 
another cargo, on the defendant guaranteeing ‘a sum of £900 gross freight 
home.” The cargo shipped under this agreement fell short of the guaranteed 
sum by £343. The vessel was lost. Held, that the contract was broken at the 
moment of the shipment of the cargo, and therefore the owners could recover the 
£343, notwithstanding the loss of the vessel. — Carr v. Wallachian Petroleum Co., 
Law Rep. 1 C. P. 636. 

4. The assignee of a particular freight has a claim prior to a registered 
mortgagee of the ship and of all freight to be earned by her, who was prior in 
date, but who gave no notice, and took no steps to enforce his mortgage, till the 


assignee had notified the charterer, and the cargo had been partly discharged. — 
Brown v. Tanner, Law Rep. 2 Eq. 806. 
See Cuarter Parry. 


Game. — See Rare, 1. 


GuaARDIAN. 

The court refused to interfere with the foreign guardian, duly appointed, of 
subjects of a foreign country, when he wished to remove his wards from England, 
where they had been sent to be educated, in order to complete their education in 
their own country; the court refused to discharge an order appointing English 
guardians, but gave the foreign guardian exclusive control of the children. — 
Nugent v. Vetzera, Law Rep. 2 Eq. 704. 

See ADMINISTRATION, 1. 


HusBanp AND WIFE. 


1. If a wife has an equity to a settlement out of a fund, the amount settled 
on her (which, semble, will, in the absence of special circumstances, be half the 
fund) will be directed to be settled on her and her children, with remainder, in 
default of issue, to her husband. — Spirett v. Willows, Law Rep. 1 Ch. 520. 

2. A woman, by an ante-nuptial settlement, assigned all the personal estate 
to which she might at any time thereafter become entitled in any way whatsoever, 
on the trusts of the settlement; and her intended husband covenanted to settle 
any personal estate whatsoever that should devolve on or vest in her. After 
the marriage, a legacy was given to the wife, with a direction to the executors to 
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pay such part thereof to the wife as she might require for her separate use, 
independent of her husband, and to be free in all respects from his debts and en- 
gagements. Held, that the settlement did not affect such part of the legacy as 
the wife required paid to her on her separate receipt. — Mainwaring’s Settlement, 
Law Rep. 2 Eq. 487. 
See ALimony; Divorce; Execrion, 1; Estate; Trustee, 3. 
ItteGaL Contract. — See Conrract, 5. 
InpictMENnT. — Sce Master anv Servant, 5. 
Inrant. — See Divorce, 3; ELecrion, 1; Guarpian. 


INJUNCTION. 


A court of equity will not refuse an injunction to restrain an action at law 
merely on the ground that the plaintiff has pleaded an equitable plea to the 
action, if the court of law cannot give such relief on the plea as the court of 
equity can give. — Waterlow v. Bacon, Law Rep. 2 Eq. 514. 

See Atimony, 4; Equiry PLEADING aNnpD Practice, 2; PREscRIPTION; 
VENDOR AND Purcuaser or Rear Estate, 3; WinbinG-vup, 2. 


Insanity. — See Lunatic. 
Insurance. — See Bankruptcy, 2. 
INTEREST. — See JURISDICTION, 2; MortGaGeE, 3. 
INTERROGATORIES. — See Equiry PLEADING AND Practice, 3; Wrnp1NG-vp, 3. 


JUDGMENT. 


A. having sued B. for £28, B. paid A. £10 on account of the debt. A. after 
wards signed judgment, for default of appearance, for £28 and costs, and issued 
execution for the amount, under which B. was arrested, and paid the sum de- 
manded. B. having sued A. for maliciously, and without probable cause, signing 
judgment and issuing execution, eld, that, while the judgment stood for the full 
amount, Bb. was estopped to deny the correctness of the judgment or the execu- 
tion. — Huffer v. Allen, Law Rep. 2 Ex. 15. 


JURISDICTION. 

1. It being only a question of law arising on a trial that can be stated for the 
opinion of the court for Crown cases reserved, that court has no jurisdiction, if 
the prisoner has pleaded guilty; and the question is whether the prisoner's act 
described in the depositions supports the indictment. — 7'he Queen vy. Clark, Law 
Rep. 1 C. 54. 

2. The quarter sessions made an order that certain costs incurred in resisting 
a mandamus should be paid out of the county rate, which order it was the duty of 
the clerk of the peace to enter on the record. The clerk, thinking the order 
illegal, because he believed that the costs ought to be paid by the justices who, 
by resisting the mandamus, had incurred them, refused to record the order. 
The sessions thereupon directed the finance committee to report what ought to 
be done ; and, on their report, a charge was preferred against the clerk under 1 
W. & M. c. 21, § 6 for misdemeanor in office: the matter was heard before the 
sessions, who found the clerk guilty, dismissed him, and appointed a successor. 
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Tn an action by the clerk against his successor for money had and received, to try 
the right to the fees of the office, held, that, the justices in quarter sessions 
having jurisdiction to try the charge, the court could not in this action question 
their proceeding ; and that no such interest, either pecuniarily or as prosecutors, 
appeared in the justices, or any of them, as to disqualify them from acting as 
judges in the matter. — Wildes_v. Russell, Law Rep. 1 C. P. 722. 

See EccresuasticaL Law, 5; Master anp Servant, 4; Propate Prac- 
TICE, 1. 

Justice. —See JURISDICTION, 2. 


Lacues. — See Composition Deep, 5. 


LEASE. 


T. took land of R. from R.’s agent, by parol agreement, all parties knowing 
that the land was to be built on. A ground-rent was fixed. T. laid out £1,800 
in building. T., in a subsequent application for other land for building, declared 
himself willing to take such other land as ‘‘-tenant at will.” This land also was 
allotted him at a fixed ground-rent. When buildings were erected on R.’s land, 
those who had so taken the land were entered on his books as tenants. All sides 
admitted, that, where such takings were made, the tenants would never be dis- 
turbed while the ground-rent was paid. When the tenant wished to transfer the 
land to another, the entry of the name in the agent’s books was altered. Often 
the land was surrendered, and the new tenant accepted, much as in the transfer 
of a copyhold. The tenancies were very numerous. T. alleged that there was 
believed to exist, and that R.’s agents had, by their words and conduct, encour- 
aged such belief, a ‘* tenant right tenure ” on the estate, and that one who had so 
taken and built on R.’s land was entitled to demand the grant of a lease for sixty 
years. Such leases had been granted, but there was no direct evidence of their 
having been granted on any such claim of right. A railway company, however, 
being desirous of obtaining some of R.’s land held under parol agreement, on the 
payment of a ground-rent, had refused to purchase unless such leases were 
granted: they were granted, and then the tenants received compensation. Held, 
(Lord KixGspown dissenting), that these circumstances did not show the 
existence of any thing more than a tenancy from year to year, and did not 
establish any title to compel the grant of a lease; and that, the landlord having 
brought ejectment against T., equity could neither compel the grant of a lease 
nor enjoin the ejectment. — Ramsden vy. Dyson, Law Rep. 1 H. L. 129. 


Legacy. 

1. Testator, owning £1,000 guaranteed stock in the B. Railway, gave to A. 
**my one thousand B. Railway preference shares.” After his will, he sold his 
B. guaranteed stock, and died owning shares and stock in B. Railway, acquired 
by several purchases, and exceeding the amount bequeathed to A. Held, that 
the ‘‘ contrary intention ” required by the Wills Act, to prevent the bequest being 
drawn down to the testator’s death, sufficiently appeared on the will; and that the 
bequest, being specific, had been adeemed. — Re Gibson, Law Rep. 2 Eq. 669. 

2. A gift of the income of a fund during the life of A. to B., for his main- 
tenance, is an absolute gift to B., his executors and administrators, during the 
life of A, — Attwood y. Alford, Law Rep. 2 Eq. 479. 
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3. A gift to the testator’s sisters living at a particular time, or the issue of any 
or either then dead, is not a substitutionary but a substantive gift to the issue. 
— Attwood v. Alford, Law Rep. 2 Eq. 479. 

4. A testator directed his personal estate to be invested, ‘‘ and the interest 
divided half-yearly between his four sons. and, at the decease of either without 
issue, such share to revert to the remainder then living, or their child or chil- 
dren.” Held, that each son took an absolute interest in his share, subject to be 
divested if he died without leaving issue. — Dowling v. Dowling, Law Rep. 1 Ch. 
612. 

5. A. by will gave money to be laid out ‘‘ in building the parsonage house at 
C., as he had promised the same.” There was glebe land belonging to the living 
of C., but no parsonage house. Before the will, other persons had, at A.’s insti- 
gation, bought land at C., intending to dedicate it as a site for a parsonage house, 
but had not dedicated it. Held, that the legacy was not within the Mortmain 
Act. — Sewell v. Crewe-Read, Law Rep. 3 Eq. 60. 

6. Testator gave freeholds to trustees in trust for A. for life, remainder for 
A.’s eldest son in tail male, remainder over. He also gave the trustees lease- 
holds and copyholds in trust for such persons as should for the time being be 
entitled to the several freehold hereditaments. He further directed the trustees 
to invest his personalty, and pay the dividends and interest thereof from time to 
time as the same should become due and be received unto such person or per- 
sons as for the time being should be entitled to the rents and profits of his free- 
hold hereditaments before devised; and, in case of the failure of the issue of 
certain persons, on trust to transfer what should remain of such personalty to a 
college. Held, that the personalty vested absolutely in the first tenant in tail. — 
In re Johnson's Trusts, Law Rep. 2 Eq. 716. 

See Conversion; Hussanp anp Wire, 2; or Assets, 1, 2; 
Vestep Interest; Witt, 5-9. 


-Lecacy Duty. 


The Irish stamp acts exempt from duty a legacy given for a charitable pur- 
pose. They define a legacy to be “‘ any gift, by any will or testamentary instru- 
ment, which, by virtue of any such will shall have effect.” A. by will bequeathed 
property to B. and C. On making her will, she wrote to them that she intended 
the bequest to be applied to a charitable purpose, and relied on their honor to 
fulfil her wishes. They accepted the trust in her lifetime. Held, that, the will 
itself not showing a charitable purpose, the legacy was liable to duty. — Cullen 
v. Attorney General for Ireland, Law Rep. 1 H. L. 190. 


Lie. 

1. A letter having been written by a church-warden to the plaintiff, the incum- 
bent, accusing him of allowing books to be sold in the church during service, 
and of turning the vestry into a cooking-room, the correspondence was published 
in the defendant’s newspaper, with comments on the plaintiff's conduct. Held, 
that this was a fit matter for public discussion ; and that the publication was not 
libellous, unless the jury thought the language was stronger than the occasion 
justified. — Kelly v. Tinling, Law Rep. 1 Q. B. 699. 

2. The plaintiff sued the defendant for having published in his newspaper a 
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series of gross libels on the plaintiff as incumbent of a church. It appeared, at 
the trial, that the first libel originated in the plaintiff having preached and pub- 
lished two sermons on the appointment of a Roman Catholic as chaplain to the jail 
and the election of a Jew as mayor; that the plaintiff had, soon after the libels 
had commenced, alluded, in a letter to another newspaper, to the defendant's 
paper as the ‘* dregs of provincial journalism ;” and that he had also published a 
statement, that some of his opponents had been guilty of subornation of perjury 
in relation to a charge of assault against him. The verdict was for a farthing 
damages. Held (by BLackpurn and JJ.; Sure, J., dissenting), that 
though, on account of the grossness and repetition of the libels, the damages 
might well have been heavier, the court ought not to set aside the verdict. — 
Kelly v. Sherlock, Law Rep. 1 Q. B. 686. 


Lowirations, STaTUTE OF.—See ADMINISTRATION, 4; Law, 4. 


Lunatic. 

The court found that a lunatic owned certain real estate in fee, and that cer- 
tain persons were his heirs. On his death intestate, held, that the court, sitting 
in lunacy, would not order the committee of the person to deliver to the heirs the 
estate which he had taken possession of under an adverse claim, except that part 
of which he had been put in possession by the court; and that neither he, nor 
the committee of the estate, nor the latter’s solicitor, were liable to account, in 
lunacy, for rents accrued since the lunatic’s death. — Jn re Butler, Law Rep. 
1 Ch. 607. 

See Venpor anp Purcuaser or Reat Estate, 5. 


Mauicious Prosecution. — See JUDGMENT. 


Marriep Woman. — See HusBanp aNp WIFE. 


MARSHALLING OF ASSETS. 


1. A testator being entitled to real and personal estate absolutely, and having 
a power of appointment over settled personal estate in favor of his children, 
after giving certain specific and pecuniary legacies, gave certain pecuniary lega- 
cies to the children, and then appointed the settled property, charged with the 
latter legacies, to a grandchild. He also devised and bequeathed his residuary 
personal and his real estate, subject to the payment of the legacies given by his 
will. Held, that the legacies to the children were demonstrative, and to be paid 
primarily out of the settled property, whether the appointment to the grand- 
child was good or not. — Disney v. Crosse, Law Rep. 2 Eq. 592. 

2. Since the Wills Act, a general pecuniary legatee has a right of marshalling 
as against the residuary devisee of real estate. — Hensman v. Fryer, Law Rep. 
2 Eq. 627. 

8. Money borrowed by an intestate on his note, but secured by deposit 
of title-deeds of real estate, in terms as collateral security, is, by 17 & 18 Vict. 
¢. 113, to be paid out of the real estate. — Coleby v. Coleby, Law Rep. 2 Eq. 
803. 

4, The heir who has paid the debts and funeral expenses as matter of bounty 
cannot afterward claim to be repaid out of the personal estate. — Coleby v. 
Coleby, Law Rep. 2 Eq. 803. 
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Master anp Servant. 


1. The rule that a master is not liable to a servant for injuries caused by the 
negligence of a fellow-servant is not affected by the fact, that the servant guilty 
of negligence is a servant of superior authority, whose lawful orders the other is 
bound to obey. — Feltham v. England, Law Rep. 2 Q. B. 33. 

2. The plaintiff was a porter at a station of the A. Railway Company. The 
B. Railway Company also used the station ; and their servants, while there, were 
subject to the rules of the A. company, and to the control of their station-master. 
The plaintiff, while at his usual employment, was injured by the negligence of 
the defendant’s engine-driver. Held, that the plaintiff and the engine-driver 
were not fellow-servants. — Warburton v. Great Western Railway Co., Law Rep. 
2 Ex. 30. 

8. By statute, commissioners were to make and maintain a drain and sluice; 
by the negligence of their servants, the sluice burst, and the plaintiff's land was 
damaged. In an action against the commissioners in the name of their clerk, 
held, that the commissioners were liable, though they were a public body, dis- 
charging a public duty, without reward and without funds. —Coe v. Wise, Law 
Rep. 1 Q. B. 711. 

4. A section of a statute appointing commissioners to make and maintain a 
drain provided that if any one should sustain damage, by or in consequence of 
any act of the commissioners or their servants, the damage should be ascertained 
by a jury. Held, that the section applied only to damage resulting from acts 
authorized by the statute; but that, even if it extended to unauthorized acts, 
it did not, on a review of the statute, apply to an omission or non-feasance 
by the commissioners’ servants. Qua@re, whether the section would oust the 
jurisdiction of the superior courts in cases to which it applies; semble, that it 
would. — Coe v. Wise, Law Rep. 1 Q. B. 711. 

5. The owner of works carried on for his profit by his servants may be in- 
dicted for a public nuisance caused by their acts in carrying on the works, 
though done without his knowledge, and contrary to his general orders. — The 
Queen v. Stephens, Law Rep. 1 Q. B. 702. 

See 


MISREPRESENTATION. — See Contrisutory, 1, 2; Directors, 3; VENDOR 
AND Purcnaser OF Estate, 2. 
Mines. — See Coprno.p. 
Mistake. — See Composition Deep, 6; Reese. 


MorrtTGaGe. 


1. The articles of a partnership empowered any partner to dispose of his 
shares, but gave a right of pre-emption to the others. A partner made an equi- 
table mortgage of his shares, which was assented to by the others, and afterwards 
sold his shares to A., a copartner. Held, that all the partners were necessary 
parties to a suit for the foreclosure of the mortgaged shares; that, if A. did not 
redeem, the other partners might; that, if neither A. nor the other partners 
redeemed, the mortgagee was entitled to foreclosure, and to an account of the 
profits made since filing the bill, and of the existing debts and liabilities of the 
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partnership, and to have the share of such debts and liabilities attributable to 
the mortgaged shares ascertained. — Redmayne v. Forster, Law Rep. 2 Eq. 467. 

2. A creditor agreed to remit part of the debt, on the debtor’s giving him, for 
the balance, a mortgage with a proviso, that, if the mortgage debt were not paid 
within two years, the whole of the original debt should be recovered. The debt 
was not paid within the two years. Held, that the proviso was a penalty against 
which equity would relieve, and that the mortgagee could recover only the 
smaller sum. — Thompson v. Hudson, Law Rep. 2 Eq. 612. 

3. Property was conveyed to trustees to raise £75,000, and pay off prior 
mortgagees, whose debts, including arrears of interest, amounted to that sum. 
The trustees did not raise the £75,000, but allowed A. to pay the prior mortga- 
ges, and take transfers of them; and then, in consideration of such payments, 
made a deed, purporting to assign to A. the £75,000 raisable, and to mortgage 
the property to A. for £75,000. Held, that A. could not charge interest on 
£75,000, but could only stand as mortgagee for the principal and interest due on 
the transferred mortgages. — Thompson v. Hudson, Law Rep. 2 Eq. 612. 

4. A railway company took land, paying money into court, and giving bonds 
to the owner and his equitable mortgagees. The mortgagees were aware, 
though without formal notice, of the inquiry into the amount of compensation, 
but took no part in it. The compensation awarded, which was less than the 
amount in court, and not sufficient to pay the mortgagees, was transferred to a 
suit begun by them, and ordered to stand as security. Held, that the mortgagees 
had no lien on the sum in court, but that they were not bound by the inquiry, 
and were entitled, in default of payment, to an assignment by the company and 
land-owner of the land.— Martin v. London,.Chatham, and Dover Railway Co., 
Law Rep. 1 Ch. 501. 

5. Pending a suit for raising portions out of a settled estate, the tenant for 
life took some of the leases abroad. Afterwards, he brought into court, by its 
order, all the title deeds and leases. The portions having been raised by mort- 
gage, he applied to have the deeds and leases given up to him. Held, by Knicut 
Bruce, L.J., that they ought not to be delivered to him without the mortgagees’ 
consent. Per Turner, L.J., semble, that they should be delivered to him, on 
his giving security for their safe custody and production. —Jenner v. Morris, 
Law Rep. 1 Ch. 603. 

See Contract, 4; Deep, 2; Freigut, 4; or Assets, 3. 

Mortmarn. — See Legacy, 5. 

NEGLIGENCE. —See Doc; Master aNnp Servant, 1-3; Sup, 1. 
New Triav.—See Lipset, 2; Propate Practice, 1. 
Notice. — See Contrisutory, 2. 

Norsance. —See Master anp Servant, 5. 


Orricer. — See Bankruptcy, 4; JURISDICTION, 2. 


If a parish extends to a tidal river, it cannot be assumed, in the absence of 
evidence, to extend beyond the line of ordinary high-water mark. — Bridgewater 
Trustees v. Bootle-cum-Linacre, Law Rep. 2 Q. B. 4. 

Parot Evipence. — See Deep, 1; W111, 3. 
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Parties. — See Equity PLeapinc anp Practice, 1, 2; MorrGace, 1; 

Practice, 1,2; Soxicrror, 1. 
ParTnersuip. — See Bankruptcy, 3; MortGacr, 1; Practice, 3; Soxici- 
Tor, 1; Stamp. 


Patent. 


1. A. obtained a patent for improvements in the construction of ships. By his 
specification, he claimed as his invention (amongst others) 1, the construction of 
ships ‘* with an iron frame combined with an external covering of timber;” ‘* 6, 
the construction of iron frames adapted to an external covering of timber, as 
described.” Held, that the term ‘‘iron frame” in the first claim was not con- 
fined to such an iron frame as that specified in the sixth claim ; and that inasmuch 
as the use of iron and timber in the construction of ships was already known 
and used, and as the claim was only for the application of the same old inven- 
tion, viz., planking with timber, which was formerly done on a wooden frame, 
to the same purpose on an iron frame, the patent could not be sustained. — 
Jordan v. Moore, Law Rep. 1 C. P. 624. 

2. Time for applying for letters patent was extended where the delay was 
small and accidental. — Jn re Hersee, Law Rep. 1 Ch. 518. 


Prnattry. — See 2. 


Persury. 


False swearing before a local marine board, acting under 17 & 18 Vict. c. 104, 
is perjury. — The Queen v. Tomlinson, Law Rep. 1 C. C. 49. 


PLeapING. — See ConrrisuTory, 10; Practice, 1-3; Souiciror 2. 
PiepGr.— See or Lavine. 
Poor Rate. —See Rate. 


Power. 


1. Testatrix had, by her marriage settlement, power to appoint certain funds, 
but it did not appear that she had any other property. By will, made before 
the Wills Act, not referring in terms to the power, she gave all her property and 
estate, of what nature, kind, quality soever the same might be, to her husband 
absolutely. Held, an execution of the power. — Attorney General v. Wilkinson, 
Law Rep. 2 Eq. 816. 

2. Property was given by will on trust to A. for life; remainder to all or such 
one or more of the children or issue of the testator’s deceased brother B., in 
such shares and in such manner as A. should appoint; and, in default of appoint- 
ment to B.’s children equally, C., one of B.’s children, assigned ‘all his estate 
and effects” by deed under the Bankruptcy Act, 1861, but never obtained a 
discharge. After this, A. appointed the fund by will to B.’s children equally ; 
and, as all B.’s children survived A., C. took the same share he would have taken 
in default of appointment. Held, that the deed did not pass after-acquired prop- 
erty; and that C.’s interest in default of appointment was defeated by the ap- 
pointment, which gave him a new interest, liable to be defeated by lapse, and 
that therefore C.’s share did not pass under the deed. — Vizard’s Trusts, Law 
Rep. 1 Ch. 588. 


See E.ection, 3; MaRsHaLuine or Assets, 1. 
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PRACTICE. 


1. If an action is begun in the name of a dead man, his representatives can- 
not be substituted as plaintiffs. — Clay v. Oxford, Law Rep. 2 Ex. 54. 

2. An action by the five church-wardens of a parish against one wrongfully 
claiming to be church-warden, for moneys levied by him, is maintainable, though 
one of the plaintiffs was not duly qualified ; the court having power under 23 & 24 
Vict. c. 126, § 19, to give judgment for such of the plaintiffs as might prove to 
be entitled. — Bremner v. Hull, Law Rep. 1 C. P. 748. 

3. To an action on a bill of exchange, the defendant pleaded that he did not 
accept, and proved that the bill was accepted by his partner in the firm’s name, 
and included a private debt of the partner, for which he had given his partner no 
authority to accept. The court amended the declaration by adding a count for 
the consideration, and ordered a verdict to be entered for the sum really due 
from the firm on terms. Whether the plea was proved, quere. — Eliston v, 
Deacon, Law Rep. 2 C. P. 20. 

4. An affidavit made in order to hold a defendant to bail, which states that 
the defendant ‘* is indebted” to the plaintiff ‘* for money lent and goods sold and 
delivered,” without averring that the money was lent or the goods sold and 
delivered by the plaintiff to the defendant, is insufficient. — Handley v. Franchi, 
Law Rep. 2 Ex. 34. 

5. A creditor may have a scire facias against a shareholder in a railway com- 
pany, under 8 & 9 Vict. c. 16, § 36, though the sheriff's returns to abortive 
writs issued against the company have not been actually filed at the time of the 
motion; and, though notice to the party sought to be charged must be served 
personally, the rule nisi for the scire facias may be served on an attorney author- 
ized to accept service for him. — Ilfracombe Railway Co. v. Devon & Somerset 
Railway Co., Law Rep. 2 C. P. 15. 

6. A plaintiff who recovers a debt not exceeding £20. though deprived of 
costs, is yet entitled to poundage fees and expenses of execution under 15 & 16 
Vict. c. 76, § 123. — Armitage v. Jessop, Law Rep. 2 C. P. 12. 

7. A county court having refused to hear an interpleader claim, and having 
ordered the claimant to pay costs, the superior court, on ordering the county 
court, under 19 & 20 Vict. ec. 108, § 43, to hear the claim, cannot set aside the 
order as to costs. — Churchward v. Coleman, Law Rep. 2 Q. B. 18. 

8. A minute abandoning three out of five ways claimed in the summons and 
lodged before closing the record, is irregular as a minute under the Scotch Judi- 
cature Act; and it is too late to receive another minute in the same terms after 
closing the record, and after judgment on the issues as to the other two ways - 
had been given. — White v. Duke of Buccleuch, Law Rep. 1 H. L. Se. 70. 

See Arppeat, 5; AttacumMent; Awarp; Composition Derp, 8; Divorcr 
Practice; Equity PLEADING AND Practice; Propate PRACTICE ; Propvc- 
TION OF Documents, 3; WixprING-vP, 3. 


PRESCRIPTION. 
The A. Canal Company was incorporated by statute. Two years afterwards, 
the B. Canal Company was incorporated by a statute which required the B. Com- 
pany to make a “communication” between the two canals. The communica- 
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tion was made by the A. Company, under an agreement between the companies. 
A later statute, with a view to preserve the communication, forbade the B. Com- 
pany to use water from out of the W. level (their highest level, and much above 
the level of the A. Canal), when the water in the lowest lock of the communica- 
tion stood below a certain height; and also forbad the B. Company's doing any 
thing to obstruct the navigation of the A. Canal, or ‘* in any wise to shorten or 
vary any of the B. Company’s canals, so as thereby to impede the navigation of 
the A. Canal.” By the interpretation clause, ‘‘ canal” includes ‘* communica- 
tions.” The A. Company filed a bill to prevent the B. Company from pumping 
back some of the water coming from the W. level in a way which affected the 
supply to the A. Canal, though it did not prevent the free use of the communi- 
cation. Held, that the bill should be dismissed; that no right by prescription 
could be founded in grant in this case, because the B. Company could make no 
grant which would injuriously affect the maintenance of their own canal; that 
no prescriptive right by user could be founded on the fact that the B. Company 
had allowed the water to pass from their canal in a particular way into the 
A. Canal, such water not constituting a stream or watercourse within the 2 & 3 
Wm. IV.c. 71; and that the proposed acts were not an impeding of the A. Canal 
within the statute. — Proprietors of Staffordshire & Worcestershire Canal Navi- 
tion v. Proprietors of Birmingham Canal Navigations, Law Rep. 1 H. L. 254. 
See Ecciestasticat Law, 2. 


Presumption. —See EvipEence, 2; Parisu. 


PrincipaL AND AGENT. 


The defendant employed an architect to prepare plans and a specification for 
a house, and to procure a builder to erect it. The architect took out the quan- 
tities, and represented to the plaintiff, a builder, that they were correct; the 
plaintiff thereon made a tender which was accepted. The quantities proved 
incorrect, and the plaintiff expended much more material than he contemplated. 
Held, that there was no evidence that the architect acted as the defendant's 
agent in taking out the quantities, or that the defendant guaranteed their accu- 


7 racy, and that, therefore, the plaintiff could recover only his contract price. — 

, Scrivener v. Pask, Law Rep. 1. C. P. 715. 

See or Lavine, 2; Contract, 1; Direcrors, 1, 2; MAsTER aND 
Servant; Sup, 2. 

Prize. — See Boory. 

PropaTe Practice. 

. a 1. When a testamentary cause has been transferred to a county court, the 
court of probate cannot grant a new trial unless the cause is brought before it by 

k appeal from the decision of the county court on a point of law, or on the admis- 

b> 


sion of evidence under 20 & 21 Vict. c. 77, § 58.— Zealley v. Veryard, Law 
Rep. 1 P. & D. 195. 

2. A will was opposed on a written statement, by an attesting witness, that 
it was not duly executed. The party opposing the will did not deliver notice of 
intention not to call witnesses till after he had delivered his plea. Held, that he 
had thereby lost the protection against costs given by contentious rule 41; and 
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the court, thinking the statement unfairly obtained, condemned him in costs, — 
Bone v. Whittle. Law Rep. 1 P. & D. 249. 

3. The rule which protects one opposing a will against costs, if he gives notice 
that he merely insists on the will being proved in solemn form, and only intends 
to cross-examine the witness produced in support, does not apply to a case in 
which undue influence is pleaded. — Ireland vy. Rendall, Law Rep. 1 P. & D. 
194. 

4, A next of kin, who had unsuccessfully pleaded undue influence, was yet 
not condemned in costs, the plea under the circumstances not being unreason- 
able. — Smith v. Smith, Law Rep. 1 P. & D. 239. 

See ADMINISTRATION. 


Propuction oF DocuMENTs. 


1. A case and opinion of counsel stated about a separate litigation on the 
same subject-matter as the present dispute, and, after it had arisen, is privileged 
from production, as is also a letter written between co-defendants about a matter 
in suit, with direction to forward it to their joint solicitor. —Jenkyns v. Bushby, 
Law Rep. 2 Eq. 547. 

2. If a defendant, after answer, has obtained an affidavit as to documents in 
the common form, he may file a concise statement of specific matters of which he 
seeks discovery with interrogatories ; and it will be no answer for the plaintiff to 
say, that some of such matters were comprised in or that they were all referred 
to in the answer, and that the first affidavit was sufficient ; but a summons, taken 
out by the defendant for an affidavit of documents in the same form in which he 


has interrogated, will be dismissed as unnecessary. — Newall v. Telegraph Con- 
struction Co., Law Rep. 2 Eq. 756. 

3. To entitle to discovery under the Common Law Procedure Act, 1854, § 50, 
a party must show by aflidavit that his adversary has some one document to the 
production of which he is entitled. — Evans v. Louis, Law Rep. 1 C. P. 656. 


Promissory Note.—See anp Nores. 


Ramway. 

A railway company took possession of land subject to leases, paying money 
into the bank under the Lands Clauses Consolidation Act, § 85. The purchase- 
money was afterwards ascertained by arbitration, but not paid into court. Held, 
that costs of the land-owner about the apportionment of rent should be paid out 
of the company’s deposit. — Jn re London, Brighton & South Coast Railway Co., 
Law Rep. 1 Ch. 599. 

See Direcrors, 3; Dog, 2; Mortgage, 4; Utrra Vires; VENDOR AND | 
Purcnaser OF Estate, 3. 


Rate. 


1, One who owns and occupies land, but lets the right to take game to another, 
is assessable to the poor-rate in respect of his occupation as enhanced by the right 
to take game. — The Queex v. Battle Union, Law Rep. 2 Q. B. 8. 

2. Charges for legal advice in making a church-rate, and for the salary of an 
organist in a wealthy parish, if sanctioned by the vestry, may be lawfully paid 
out of a church-rate. — Tiarks v. Hutton, Law Rep. 1 Adm. & Ecc. 270. 
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$. At a vestry-meeting, it having been moved that a rate be made, an amend- 
ment was proposed that it was not legal or expedient to make a rate. The 
amendment was negatived and the original motion carried. A poll was demanded 
and had on the amendment only ; and the chairman declared the state of the poll 
thus, — for the amendment and against the rate so many, against the amendment 
and for the rate so many ; — and declared the majarity to be for the rate, but did 
not put the original motion a second time. Held, an irregularity, but not sufficient 
to vitiate the rate. — Tiarks v. Hutton, Law Rep. 1 Adm. & Ecc. 270. 


Recorp. — See Bankruptcy, 7. 


RELEASE. 

If a release given by A. to B. extends in terms to money which B. has 
openly, but without justification, taken from A., A. cannot file a bill to compel 
B. to pay this money, though, when the release was given, A. was ignorant of B's 
fraud. A.’s remedy is to have the release set aside, and if, in consequence of 
dealings subsequent to the release, that cannot be done, A. is without relief in 
equity. — Skilbeck v. Hilton, Law Rep. 2 Eq. 587. 

See Composition Deep, 1. 

Res Apsgupicata. — See JUDGMENT. 


Revocation or WILL. 

A testator made a will in 1864, revoking all former wills. This, in 1865, he 
destroyed, expressing at the time an intention to substitute for it an earlier will, 
which he held in his hand. The 1 Vict. c. 26, § 22, provides that a will once re- 
voked shall not be republished by parol acts or declarations. Held, that the act 
of destruction was referrible solely to the testator’s intention to validate the 
earlier will; and that, the act being conditional and the condition unfulfilled, the 
destroyed will was not revoked. — Powell v. Powell, Law Rep. 1 P. & D. 209. 

Satr.— See Contract, 3; Stamp; VENDOR AND PurRCHASER OF REAL 

Estate. 


SALvaGE. 

1. Two vessels, one, with its cargo, worth £150,000 and the other above £3,000, 
salved a vessel which was derelict, and, with its cargo, was worth more than 
£30,000. The salvage was increased, on appeal, from £2,000 to £3,000.— Kirby 
v. The Scindia, Law Rep. 1 P. C. 241. 

2. A steamer with its cargo worth £30,000 salved a derelict vessel worth, with 
its cargo, £1,450. The salvage was increased, on appeal, from £300 to £450, — 
Papayanni v. Hocquard, Law Rep. 1 P. C. 250. 


Scorcu Law. — See 5; Practice, 8. 


Separate Estate. 

Testator’ gave real and personal estate to trustees in trust for his wife for life, 
and after her death for his daughter absolutely, and directed that the principal 
moneys, rents, issues, profits, interest, dividends, and proceeds which his wife and 
daughter, or either, should be entitled to, should be paid into their own hands as 
the same became due, and not by way of anticipation, and should be for their 
separate use and benefit; and for which moneys, rents, issues, profits, interest, 
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dividends, or proceeds, the receipt alone of his wife and daughter, whether 
covert or sole, should be a discharge. Held, that the corpus of the real estate 


was not given to the separate use of the daughter. — Zroutbeck v. Boughey, Law 
Rep. 2 Eq. 534. 


See Huspanp anp Wire, 2. 
Separation. — See Atimony, 4; Divorce, 2. 
Servant. — See Master aND SERVANT. 
Service or Process. — See Practice, 5. 
Set-orr. — See AssiIGNMENT; Contrisutory, 9; WINDING-UP, 1. 


Estate. 

Four persons, entitled each to a fifth of a fund, became entitled in undivided 
shares to the estate on which the fund was charged ; the entire estate being sub- 
ject to a mortgage. Held, that no one of the four could claim the right of having 
the whole fund divided, and thrown in fourths on the respective shares; so that, 
by paying the difference between what was chargeable on his share of the estate 
and what was due him in respect of his portion, his share might be cleared; but 
held, that such a proposal was a proper subject for arrangement in chambers, — 
Otway-Cave v. Otway, Law Rep. 2 Eq. 725. 

See Divorce Practice, 6. 


SHAREHOLDER. ~ See ConTRIBUTORY. 
Suetiey’s Case, Rute 1x. — See Devise, 1. 
Suerirr. — See Bankruptcy, 4. 


Suir. 

1. The charterers put a cargo, consisting of casks of oil, wool, and rags, on 
board the vessel, and personally superintended the stowage of the cargo. The 
bill of lading of the oil contained this memorandum, ‘ not accountable for leak- 
age.” On the voyage, the oil casks became heated by the action and contiguity 
of the wool and rags, and a very large portion of the oil was lost. In a suit by 
persons to whom the bill of lading had been transferred, held, that the mem- 

‘ orandum covered not only ordinary leakage, but all leakage, in the absence of 
negligence ; held, further, that the ignorance of the shipowners as to the latent 
effect of heat, in storing the oil with wool and rags, did not, in the circumstances 
of the shippers superintending the stowage, amount to such negligence as to 
make them liable. — Ohrloff v. Briscall, Law Rep. 1 P. C. 231. 

2. Goods were shipped under a bill of lading describing them as of certain 
weight, and making them deliverable to the consignees on payment of freight at a 
certain rate on the net weight delivered. On arrival, the agent appointed by - 
the managing owner refused to deliver the goods, unless the consignees would 
pay according to the weight mentioned in the bill of lading, or (under an alleged 
custom) incur the expense of weighing at the ship’s side or at a legal quay. The 
consignees paid under protest, and sued the defendant, a part owner, to recover 
back the excess. The jury having negatived the custom, held, that the de- 
fendant was liable, though he had neither interfered with nor assented to the 
appointment of the agent, and though none of the money had come to his 
hands. — Coulthurst v. Sweet, Law Rep. 1 C. P. 649. 
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3. The limit of £30 in the Merchant Shipping Act, § 510, as the amount of 
damages payable by the owner of a vessel which has wrongfully caused the death 
of any of the crew of another vessel, to the family of each seaman, applies only 
to damages assessed by the Board of Trade, and not to damages in a suit under 
§ 514 of the Act. — Glaholm v. Barker, Law Rep. 2 Eq. 598. 

4. Sentence of the admiralty court of Sierra Leone condemning goods seized 
for breach of colonial customs ordinances reversed; it being proved that the 
vessel from which the goods were unshipped was not within three miles of 
-the shore, and was therefore not liable to harbor dues. — Rolet v. The Queen, 
Law Rep. 1 P. C. 198. 

See Awarp, 3; Britt or Lapinc; Cuarter Party; Freigut; SaLvaGe. 


SoxiciTor. 


1. One of a firm of solicitors received from a client money, for which a receipt 
was given in the firm’s name, stating that part was in payment of costs due the 
firm, and the rest to make arrangements with the client's creditors. The solicitor 
misappropriated the money. Held, that the transaction with the client was 
within the scope of the partnership business; and that the partners were jointly 
and severally liable to make good the amount, but that all the partners were 
necessary parties to a suit in equity for that purpose. — Atkinson v. Mackreth, 
Law Rep. 2 Eq. 570. 

2. If the defendant does not plead no signed bill delivered, an attorney may 
rely on a contract for a specific sum for business to be done, without producing a 
bill, or showing charges amounting to the sum. - Scarth v. Rutland, Law Rep. 
1C. P. 642. 

8. The attorney of a married woman retained in a divorce suit has a lien for 
his costs on her alimony in his hands. — Ex parte Bremner, Law Rep. 1 P. & D. 
254. 
See Propuction or Documents, 1; Trustee, 2. 

SpeciaLty. — See Deep, 2. 


Speciric Perrormance. — See Discovery; EasEMENT. 


Stamp. 


A deed was made between A. and B., partners, which, after reciting that A. 
wished to retire, that A.’s share in the property had been ascertained, and that, 
for such share, B. had paid a certain sum and agreed to secure payment of the 
remainder by mortgage, witnessed, that the partnership was dissolved, and that 
A. should release to B. all his estate in the partnership property. By a later in- 
denture reciting the previous deed, A. ‘‘ in pursuance of the agreement and in 
consideration of the premises,” conveyed to B. all his estate in the partnership 
property and assets. Held, that the indenture was liable to an ad valorem 
stamp duty “as a conveyance upon the sale of property,” under 13 & 14 Vict. 
c. 97. — Christie v. Commissioners of Inland Revenue, Law Rep. 2 Ex. 46. 


Statute or Lowitations. —See Limitations, STATUTE OF. 


StroppaGE InN TRANSITU. 


‘A French firm, M. & D., sold goods through their agent in England to S. & 
+ T., payable by bill at three months, and shipped the same. A bill of lading was 
VOL. I. 385 
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delivered to S. & T., in exchange for their acceptance at three months. After- 
wards, the bill of lading was redelivered to M. & D.’s agent to hold as security 
against the acceptance. T., a member of the firm of S. & T., subsequently 
obtained the bill of lading from M. & D.’s agent by a fraudulent misrepresen- 
tation, and indorsed and delivered it to P. for value, without notice of the fraud, 
Held, that M. & D.’s right of stoppage in transitu was gone. — Pease vy. 
Gloahec, Law Rep. 1 P. C. 219. 
Succession Dury. — See Legacy Dury. - 


Tax. —See Rare. 


Tureat. 


At the trial, before justices, of an information against A. and B., under 6 Geo, 
IV., c. 129, § 3, for unlawfully, by threats, endeavoring to force C. to limit the 
number of his apprentices, it appeared that C. was a master-builder, and A. and 
B. president and secretary of a bricklayers’ association. C.’s men having left 
him, he wrote, three weeks after, to B., as secretary, asking why the men were 
taken from him, and what they required him to do. At a meeting of the associa- 
tion, at which A. and B. were present, a reply was sent stating a resolution, 
passed some time before, that no society bricklayer would work for B. till he 
parted with some of his apprentices. The justices convicted A. and B. Held, 
on a case stated, that as the justices had not stated that they had drawn the 
inference that sending the resolution was a threat, the court ought not to draw 
euch inference from the evidence, and that the conviction ought not to stand. 


Quere, whether the combination of the men was illegal. — Wood v. Bowron, 
Law Rep. 2 Q. B. 21. 


Tipe Water. — See Parisu. 
Trover. —See But or Lapina. 
Trust. See Eccresiasticat Law, 1; Lecacy Duty; MortcGace, 3; Truster. 


TRUSTEE. 

1. A trustee cannot exact any bonus in respect of great advantages accrued 
to the cestuis que trust from services incident to the performance of duties im- 
posed by the trust deed, and a settled account by a cestui que trust, allowing such. 
bonus was set aside. — Barrett v. Hartley, Law Rep. 2 Eq. 789. 

2. A solicitor, holding the deeds of an estate mortgaged to his client, depos- 
ited them with a banker, as security for money with which he bought an estate 
for himself. When the mortgage was paid, he used the mortgage money in re- 
paying the banker's loan, but told his client that he had re-invested it on other 
good security. His client thereupon executed a re-assignment of the mortgage ; 
but the solicitor never re-invested the money, though he paid interest thereon 
till his death.’ Held, that the client had a lien on the estate bought by the soli- 
citor. — Hopper v. Conyers, Law Rep. 2 Eq. 549. 

3. A marriage settlement declared that money, then in the hands of the wife’s 
brother, should be held by three trustees (one being the brother) on trust, to 
pay her, at her written request, the whole or any part absolutely, and, till such 
request, on trust, when and as the same should come into the trustees’ hands, to 
invest the same, and pay the interest to the wife for life, for her separate use, 
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and, after her death, as she should by will appoint ; and, in default of appointment, 
to the husband. The money was allowed to remain thirteen years in the hands 
of the brother, who paid the husband the interest and part of the principal, with 
the wife’s knowledge. On bill by the wife, after death of the husband and insol- 
vency of the brother, against the three trustees, held, that the trustees were 
guilty of a breach of trust, but that the wife was debarred by acquiescence from 
claiming as against the two trustees who had neglected to call in the money. — 
Jones v. Higgins, Law Rep. 2 Eq. 538. 
See WILL, 4, 6. 


Uurra Vires. 


Semble, that the directors of a railway company have no power to make a 
contract so as to give another railway company an interest in the traffic which 
may be carried on a line of railway which the directors’ company may thereafter 
be empowered by statute to construct. — Midland Railway Co. v. London & N. 
W. Railway Co., Law Rep. 2 Eq. 524. 

See Directors, 3. 


VeNpor AND Purcnaser or Reat Estate. 

1. An estate being sold by the court at the suit of a mortgagee, with liberty to 
all parties to bid, the auctioneer stated that the sale was without reserve, but 
that the parties could bid. The plaintiff bid, and ran the purchaser up from 
£14,000 to £19,000, without any one else intervening. Held, this was no 
ground to discharge the purchaser. — Dimmock v. Hallett, Law Rep. 2 Ch. 21. 


2. Particulars of sale described a farm, about a third of the estate, as late in 
the occupation of A., at the rent of £290. A. had occupied the farm at the 
yearly rent of £290; but the first quarter he paid only £1 rent, and left at the 
end of the fifth quarter, nearly a year and a half before the sale. Since then, 
the vendor had agreed to let the farm at £225, but the agreement had been re- 
scinded ; and the evidence showed that the farm would not let for nearly £290, 
Held, that the purchaser should be discharged. — Dimmock v. Hallett, Law Rep. 
2 Ch. 21. 

3. A railway company took land, made a railway thereon, and leased the 
railway to another company. Part of the purchase money being unpaid, on bill 
by the land-owner against both companies, it was ordered, on motion, that the 
first company should pay the money ; and, in default, that both companies should 
be restrained from using the land (Turner, L.J., dissenting). — Cosens v. 
Bognor Railway Co., Law Rep. 1 Ch. 594. 

4. Under the Lands Clauses Consolidation Act, 1845, § 128, held, (1) that 
the right of pre-emption of superfluous lands devolves to future proprietors of 
the lands from which the lands purchased by the company were severed; (2) 
that the words ‘‘ lands situate within a town ” do not extend to lands outside of 
the buildings constituting the town, though within the borough boundary; and 
(3) that the fact that a cottage stood on a field, part of such superfluous lands 
does not bring them within the exception of ‘‘ lands built on, or used for building 
purposes.” — Carington v. Wycombe Railway Co., Law Rep. 2 Eq. 825. 

5. Under the Lunacy Regulation Act, § 125, which enables the court to sell 
land which a lunatic owns in fee, it cannot sell land of which the lunatic is tenant 


for life; and, if the income more than suffices for the lunatic’s maintenance, the 
court cannot sell land under § 116. — Jn re Corbett, Law Rep. 1 Ch. 516. 
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6. The commissioners of sewers, acting under 57 Geo. III. c. 29, cannot com- 


pulsorily take the whole of a house, unless they have formally adjudged that 


possession of the whole is necessary to execute their powers. — Thomas v. Daw, 
Law Rep. 2 Ch. 1. 
See Covenant; EAseMENT. 


Vestep INTEREST. 


Gift by will of residue on trust to sell and invest, and pay ‘‘ the said property 
and interest arising therefrom to A., on his attaining the age of twenty-four 
years; but, in case of his not attaining that age, or leaving male issue, I give the 
said properties ” to other persons. Held, that A. took a vested interest, liable to 
be divested in the events mentioned. — Whitter v. Bremridge, Law Rep. 2 Eq. 
736. 

See W111, 9. 

WATERCOURSE. 

The plaintiff was lessee of a mill on riparian land, not far from the stream, 
His lessor’s grantor had in 1864, under a written agreement with A., the adjoin- 
ing higher riparian owner, and subject to an annual payment. made a cut on 
A.’s land, and brought the water by it to the mill. The flow of water in the cut 
had ever since been used and enjoyed by the mill-owner, and the annual pay- 
ment had been made. The defendant, a riparian owner above A., intercepted 
the water of the stream. In a suit by the plaintiff for damages, held, that he 
could recover (per Pottock, C.B., and CHaNNELL, B., on the ground that the 
stream had been divided into two courses, and that the plaintiff was a riparian 
proprietor in respect of the cut. Per BramMwe ct, B., on the ground that a ripa- 
rian land-owner can grant to a non riparian land-owner the flow of water from 
the stream to the latter's premises, to be used on the premises, and that the 
grantee may sue a higher riparian owner for disturbing his enjoyment of it).— 
Nuttall v. Bracewell, Law Rep. 2 Ex. 1. 

See Prescriprion. 

Wut. 

1, A will ended in the middle of a third page, the lower half being blank, and 
the attestation clause and signatures being on the top of the fourth page. Held, 
that it was duly executed. — Hunt v. Hunt, Law Rep. 1 P. & D. 209. 

2. A testator, by will made Sept. 15, 1865, bequeathed ‘* such articles of 
plate as are contained in the inventory signed by me, and deposited herewith.” 
The inventory was dated Sept. 21, 1865, and on that day the will and inventory 
were both deposited at the banker’s. Subsequently, the testator made a codicil. 
Held, that the inventory was entitled to probate by force of the codicil. — Goods 
of Lady Truro, Law Rep. 1 P. & D. 201. 

8. Testator bequeathed the residue of his property, except such articles of 
‘* furniture, &c., as shall be ticketed or may be described in a paper in my own 
handwriting, to show my intention as regards the same.” Held, that as the will 
did not describe the lists as then existing, parol evidence was inadmissible to 
prove that fact, and the lists should be excluded from probate. — Goods of Sun- 
derland, Law Rep. 1 P. & D. 198. 
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4. A deceased executed, in the presence of two witnesses, three deeds of gift, 
conveying his property to trustees for his children’s benefit, but directing that 
the deeds should not take effect till his death. Probate was granted of the 
deeds, as together containing the will of the deceased, to the trustees, as lega- 
tees in trust. — Goods of Morgan, Law Rep. 1 P. & D. 214. 

5. The following paper: ‘‘I wish my sister to have my bank-book for her 
own use,” attested by two witnesses, was held testamentary ; the evidence show- 
ing that the deceased, at the time of its execution, meant it to take effect after 
her death, and not as a present deed of gilt. — Cock, v. Cooke, Law Rep. 1 P. 
& 241. 

6. Bequest of ** my personal estate to my grandson, subject to the payment 
of debts, legacies, and to the trusts hereinafter contained, on trust to convert 
and to stand possessed of the said trust moneys,” on trusts which did not exhaust 
the funds. ‘The testator then appointed the grandson, with three other persons, 
executors. — Held, that the grandson took the residue beneficially. — Clarke v. 
Hilton, Law Rep. 2 Eq. 810. 

7. Gilt by will to all the testator’s nephews and nieces, the sons and daughters 
of his sister R., including who the illegitimate of 
the said R., equally. Held, a valid gift to the legitimate sons and daughters 
of R., exclusive of R.’s illegitimate children. — Gill v. Bagshaw, Law Rep. 
2 Eq. 746. 

8. Gift by will of real and personal estate to A., but if A. should die in B.'s 
lifetime, without leaving issue, then over. A. died in B.’s lifetime, leaving issue, 
who all died in B.'s lifetime. Held, that the gift over took effect. — Jarman v. 
Vye, Law Rep. 2 Eq. 784. 

9. A. gave his estate to trustees in trust for his wife for life, and, ‘‘ after her 
decease, to distribute and divide the whole amongst such of my four nephews and 
two nieces (naming them) as shall be living at the time of her decease ; but if 
any or either of them should then be dead, leaving issue, such issue shall be en- 
titled to their father’s or mother’s share.” A nephew died in the lifetime of A.’s 
widow, leaving a daughter, who also died before the widow. Held, that this 
daughter, on her father’s death, took a vested interest in the share which, if he 
had survived, he would have taken, and that her representative was entitled. — 
Martin v. Holgate, Law Rep. 1 H. L. 175. 

10. Testator declared that his property should be inherited by his nephews 
A. and B. during their lives, and, after their death, that their eldest sons should 
inherit the same during their lives, and so on; the eldest son of each of the two 
families to inherit the same for ever. Held, that A. and B. took estates for life, 
remainder to their eldest son in tail. — Forsbrook v. Forsbrook, Law Rep. 2 Eq. 
799. 

11. Under 20 & 21 Vict. c. 77, § 64, the probate in common form of a will is 
conclusive evidence of the validity of a devise, if notice is not given, as the 
statute provides, that the validity of the devise is disputed. — Barraclough v.— 
Greenhough, Law Rep. 2 Q. B. 1. 

See ApMinisTraTiON ; Bankruptcy, 1; CoNvERSION; DevisE; ELEc- 
TION, 2; HusBanp Wire, 2; LeGacy; MarsHALLING or AssETs; Pow- 


ER; Prospate Practice; Revocation or WiLL; SePaRaTE Estate; VESTED 
Interest. 
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WINDING UP. 


1, At the time of ordering a winding up, the company held bills of S., which 
would be payable in six months, and S. was holder of bills drawn by the com- 
pany, which the drawees, shortly before the winding up order, refused to accept. 
Held, that S. had no right of set-off, and no right to have the bills retained by 
the official liquidator till a right of set-off arose, but that the official liquidator 
should be allowed to negotiate the bills accepted by S. — Smith, Fleming, & Co.'s 
Case, Law Rep. 1 Ch. 538. 

2. A creditor who brofWnt an action and signed judgment, after a resolution 
(of which he knew) passed and confirmed for a voluntary winding up, was re- 
strained from issuing execution. — In re Sabloniére Hotel Co., Law Rep. 3 Eq. 74. 

3. In an action by an official liquidator, in the name of a company that was 
being wound up, the defendant obtained an order to administer interrogatories 
to certain directors, and for a stay of proceedings. Held, that the directors did 
not cease to be officers on the commencement of the winding up, and were there- 
fore bound to answer; and that the official liquidator was so interested that he 
could apply for an attachment against them for not doing so.— Madrid Bank 
v. Bayley, Law Rep. 2 Q. B. 37. 

4. A fully paid up shareholder in a limited company can petition for a winding 
up. — In re National Savings Bank Association, Law Rep. 1 Ch. 547. 

5. A petitioner for winding up a company, being a creditor for only £65, and 
the debt having been attached in the Lord Mayor's court, the petition was dis- 
missed with costs. — In re European Banking Co., Law Rep. 2 Eq. 521. 

6. A petition for winding up a company which had only seven shareholders 
and no debts was dismissed with costs. — Jn re Sea & River Marine Ins. Co., Law 
Rep. 2 Eq. 545. 

7. A company having resolved on a voluntary winding up, and a shareholder 
having petitioned for a compulsory winding up, the court, finding that there was 
a conflict between the parties, and that there were matters requiring investiga- 
tion, refused to give effect to the company’s: resolution, on the ground of the 
preponderating influence of a single shareholder, and made the ordinary winding 
up order, — Jn re West Surrey Tanning Co., Law Rep. 2 Eq. 737. 

8. The court can make an order in a voluntary winding up, after three months 
from the registration provided for in the Companies Act, 1862, § 143, if such 
order has been applied for within three months. — Jn re Crookhaven Mining Co., 
Law Rep. 3 Eq. 69. 

9. An official liquidator may be appointed at the hearing of the petition for 
winding up. — Jn re London, Bombay, & Mediterrancan Bink, Law Rep. 1 Ch. 
525. 

10. The appointment of an official liquidator by a judge will not be disturbed 
on appeal. —Jn re International Vontract Co., Law Rep. 1 Ch. 523, and In re 
London, Bombay, and Mediterranean Bank, Law Rep. 1 Ch. 525. 

11. On dismissal of a petition by a company to discharge a winding up order, 
the costs of the respondent were directed to come out of the estate, and no order 
was made as to the company’s costs. —Jn re National Savings Banks Associa- 
tion, Law Rep. 1 Ch. 547. 

12. If a petition for winding up a company is dismissed, shareholders who 
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oppose will have one set of costs. —In re European Banking Co., Law Rep. 
2 Eq. 521. 


See 
Witness. — See Divorce Practice, 2; Propate Practice, 2. 


Worps. 
Lands within a town.” —See VENDOR PurRCHASER OF Estate, 4. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


Tuts Digest of the American State Reports, which is to be regularly con- 
tinued, will contain selections from the Reports of all the States, each num- 
ber being made up from the volumes of State Reports which have appeared 
within the preceding three months. The selections will not be altogether 
arbitrary. Certain rules will be followed, which, it is hoped, will make the 
Digest more valuable, by rendering it certain what classes of cases it will 
contain. As a rule, then, it is proposed to omit cases turning upon the 
construction of State statutes; points of mere practice; cases which only 
reiterate previously well settled rules of law; and cases depending upon a 
peculiar or complicated state of facts little likely to recur. While, with 
these exceptions, it is believed that no case of importance will be found to 
have been omitted, those cases will be especially selected which determine 
questions of general constitutional law ; questions arising on recent United 
States laws, especially the Stamp Act ; questions in branches of the law but 
recently developed: e.g., the law applicable to telegraph companies ; cases 
in ordinary mercantile affairs, and the liabilities of corporations; and all 
cases arising out of the late rebellion or the subsequent state of affairs. 

For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 52 Maine; 11 Allen (Massachu- 
setts); 46 Barbour (New York Supreme Court) ; 21 Maryland; 14 Michi- 
gan; 19 Wisconsin; 18, 19, 20 Iowa. 


ACKNOWLEDGMENT. 


An acknowledgment of an instrument taken and certified by a person inter- 
ested in it as grantee is void, and does not authorize the recording of such 
instrument; and such a record does not operate as notice to subsequent pur- 
chasers. — Wilson v. Traer, 20 Iowa, 231. 


ACTION. 


1. The sale of an article in itself harmless, but which, used in combination 
with a certain other article, becomes dangerous, without any knowledge by the 
vendor that it is to be used in such combination, although by mistake or care- 
lessness the article actually sold is different from that which is intended to be 
sold, does not render the vendor liable to an action by one who purchases the 
article from the original vendee, and who is injured while using it in such dan- 
gerous combination. — Davidson v. Nichols, 11 Allen, 514. 

2. If the maker of a note, payable in part in specific articles, expressly promise 
to pay its contents to the assignee of the same, the latter may maintain an action 
in his own name. — Farnum v. Virgin, 52 Me. 576. 
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$. The maker of a promissory note which has been paid may have an action of 
replevin to recover the possession thereof; and the statutory provision which 
requires the plaintiff, in replevin, to state the ‘* actual value of the property ” is 
sufficiently complied with, if a nominal money value be stated. — Savery v. Hays, 
20 Iowa, 25. 

4, The defendant was duly drafted into the military service of the United 
States, in October, 1864, in the first class or division, and the plaintiff was drawn 
in the second class, or as an alternate ; the defendant, who was primarily liable to 
render the service, fled from the country, and secreted himself beyond the control 
of the military authorities, whereby the plaintiff was compelled, as defendant’s 
alternate, to render such service. Held, that the plaintiff could have no action 
for damages (Coxz, J., dissenting). — Dennis v. Larkin, 19 Iowa, 434. 

See Contract, 3; Lorp’s Day. 


ADMINISTRATOR. 


1. An administratrix sold certain lands of her late husband at probate sale, and 
executed a deed in the usual form, with a covenant of warranty against her own 
acts. Prior to the sale, she agreed verbally with one who became the purchaser, 
that, if a certain sum was bid for the premises, she would waive her right of 
dower, and the premises were bid off in accordance with the agreement. Held, 
that this evidence did not prove an estoppel; that at most it was but an agree- 
ment that the purchaser should have conveyed to her a right which she knew the 
administratrix possessed, and that such an agreement was void under the Statute 
of Frauds. — Wright v. De Groff, 14 Mich. 164. 

2. Held further, that the deed having been given in the representative character 
of administratrix, the covenant against her own acts referred to her acts in such 
representative character, and would not preclude her from asserting her individ- 
ual rights.— Ib. 

Acent. — See Principat anp AGENT. 
AppreaL. — See Stamp, Unirep Srates REVENvE, 1-4. 
APPORTIONMENT. — See INsuRANCE, 2. 


AssIGNEE.— See Action, 2; Lurrations, STaTUTE OF. 


ASSIGNMENT. 

In an assignment of the property of a debtor for the benefit of his creditors, 
the following words were used: ‘‘ That said assignees shall sell and dispose of 
the same for money, upon such terms and conditions as in their judgment may 
appear best, and most for the interest of the parties concerned,” &c. Held, that 
they did not give power to sell on credit, and that the phrase ** interest of the 
parties concerned” must be understood as referring primarily to the interest of 
the creditors. — Booth v. McNair, 14 Mich. 19. 


AssuUMPSIT. 

It seems that an auctioneer may be considered as so far the agent of the ven- 
dor of real estate that the latter may be charged in an action for the deposit- 
money and interest thereon, where the bargain fails to be consummated by reason 
of the failure of title in the vendor, or neglect to make the conveyance, and no 
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circumstances exist showing that the vendee had elected to rely upon the auc- 
tioneer. — Teaffe v. Simmons, 11 Allen, 342. 
See Suir. 


ATTACHMENT. 
A creditor cannot by an attachment impeach the validity of the sale by his 
debtor of articles which are exempt by law from attachment, upon the ground 
that such sale was fraudulent as to creditors. — Mannan v. Merritt, 11 Allen, 582. 


ATTORNEY. 

1. A certificate from the law court, making a final disposition of a cause upon 
its merits, is the final judgment of the court; and the time when such certificate 
is received by the clerk of the county where the action is pending is the true 
date of the judgment, although some time may elapse before it is entered up in 
form, and thereupon an attorney's lien for his fees and disbursements in the 
original suit attaches. — Cooley v. Patterson, 52 Me. 472. 

A settlement by the parties of the action ‘in full for debt and costs,” after 
the receipt of such certificate by the clerk in vacation, will not defeat the attor- 
ney’s lien upon the judgment, although an appeal from the decision of the clerk 
in relation to the taxation of costs is pending. — Jb. 

2. It appeared that in proceedings instituted by the holder of a second mort- 
gage to foreclose the same, the prior mortgagee, the present plaintiff, was not a 
resident of the State in which the proceedings were had; that there was no 
service on him, and that he had no notice, either personal or constructive ; that 
an answer in his behalf was fraudulently procured to be filed by attorneys who 
had no color of authority, and ‘that a decree was rendered in said proceedings 
injurious to the rights of the present plaintiff; that the attorney who made the 
unauthorized appearance, and the party who procured the making of the same, 
were both insolvent ; and, it not appearing that the present plaintiff had been guilty 
of laches in commencing a suit to cancel all proceedings under said foreclosure, it 
was held, that, although in a sale made under said decree the mortgaged property 
had been sold to innocent purchasers, the present plaintiff was entitled to relief 
against said decree, and that the decree, and the sale made thereunder, were 
nullities. — Harshey v. Blackmarr, 20 Iowa, 161. 


AUCTIONEER. — See AssuMPsIT. 


BatLMENT. — See Carrier, 2; 2. 


Brits anp Nores. 

1. Where a bank has established a usage of notifying through the post-office 
indorsers of dishonored paper resident in the town where the bank is established, — 
a notice of demand and non-payment, properly addressed, and deposited in the 
post-office, will be sufficient to charge indorsers on notes made payable at such 
bank and conusant of such usage. — Lime Rock Bank v. Hewett, 52 Me. 51. 

Aliter, as to indorsers conusant of the usage, on notes not made payable at 
such bank. — Jb. 

2. A negotiable promissory note, made payable ‘to the order of A. J. Lynn 
& W. Perkins,” was indorsed ‘‘ Lynn & Perkins,” written by one of the payees, 
and afterwards sanctioned and approved by the other. Held to be a sufficient 
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indorsement, although there was no such firm as Lynn & Perkins. —Cooper v. 
Bailey, 52 Me. 230. 

See Action, 2, 3; Corporation, 1; Lomitations, Statute oF ; Mort- 
GaGE, 1, 

Bonn. 

The defendant executed a bond to the plaintiff, which by its terms was to be 
yoid on condition that the defendant should ‘truly and faithfully maintain” the 
plaintiff ‘* during her life,” &e. On a breach of the condition, the plaintiff 
brought an action; and the jury were instructed, among other things, to assess 
all the damages that had accrued up to the time of the trial. Held, that the 
court, and not the jury, should have assessed the damages; and that, as the bond 
was not one for the performance of covenants or agreements, but simply one 
with a condition of defeasance, the plaintiff could have but one action upon it; 
and therefore, the condition being a continuing one, such sum should be assessed 
as damages as would cover, not only present, but prospective damage, — such 
sum as would be a present equivalent for a full performance. — Philbrook v. Bur- 
gess, 52 Me. 271. 


Bounpary. —See Deep, 5. 


Bounty. 


An act of the Legislature authorized the governor, in his discretion, to pay a 
bounty, not exceeding fifty dollars, to each volunteer from this State mustered 
into the military service of the United States. Held, that the governor, in the 
exercise of his discretion, might confine the bounty to such organizations or 
such branch of the service as in his opinion the public interest demanded should 
be first filled, or as should require especial inducements to obtain recruits, pro- 
vided that, when a bounty was offered, it should be uniform to all individuals coming * 
within the terms of the offer; that the word ‘* each” was to be understood only 
as restrictive of the amount that could be paid, and not as designating the per- 
sons who should be included within the offer of bounty. 

Also, that when the governor offered under this act a uniform bounty of fifty 
dollars to each volunteer who should be mustered into the service of the United 
States, ‘‘in any regiment or battery,” the terms of such offer did not embrace 
volunteers in a separate company like the State Provost Guard. — People v. 
Quartermaster-General, 14 Mich. 23. 

See ConstirutionaL Law, 6. 


Broker. — See Usace. 
Burpen or Proor.— See Insurance, 6. 


Carrier. 

1. A ferry company, being common carriers of passengers, are bound to 
furnish reasonably safe and convenient means for the passage of teams from 
their boats appropriate to the nature of their business, and to exercise the utmost 
skill in the provision and application of the means so employed; but they are not 
bound to adopt and use a new and improved method, because safer or better than 
the means employed by them, if it is not requisite to the reasonable safety or 
convenience of passengers, and if the expense is excessive; and the cost of such 
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improved method may be a sufficient reason for their refusing to adopt it. — 
Le Barron v. East Boston Ferry Co., 11 Allen, 312. 

2. If a common carrier by water cannot find the person to whom goods car- 
ried by him are consigned, or any person representing the owner, and thereupon 
delivers them to a responsible warehouseman for safe-keeping. receiving from the 
warehouseman payment of all his charges, and there are no special facts to show 
that the warehouseman undertook to act as bailee of the carrier, and not of the 
owner or consignee, the carrier is not entitled, if the goods are never called for, 
to reclaim them from the warehouseman by paying the amount of his charges. — 
Hamilton v. Nickerson, 11 Allen, 308. 

3. Goods destined for S., a place beyond Dunkirk, but directed to F. at Dun- 
kirk, were transported by the defendant, upon its railroad, from Buffalo to 
Dunkirk. On the day of their arrival at the latter place, the goods were called 
for by the carrier who was to carry them from Dunkirk to S. The defendant, 
owing to other engagements of its agent, was not ready to make the delivery 
when called for; and it was agreed, for the convenience of both parties, that the 
goods should remain in the defendant’s warehouse, where they were, until the 
next morning. During the night, the warehouse took fire by accident, and 
the goods were consumed. Held, that the liability of the defendant as a common 
earricr continued until the property should be actually delivered to the hext 
carrier. — Fenner v. Buffalo & State Line R.R. Co., 46 Barb. 103. 

See DamaGes, 1, 4; Ratroap, 1-3, 5. 


CuariTaBLe Bequest. 

A testator bequeathed the residue of his estate to his executors in trust, to 
hold and invest the same and the income thereof, and appropriate so much or 
the whole of the principal and income as they might think proper ‘to the 
furtherance and promotion of the cause of piety and good morals, or in aid of 
objects and purposes of benevolence or charity, public or private, or temper- 
ance, or for the education of deserving youths;” and gave said trustees and 
their successors ‘*‘ full power, discretion, and authority to appropriate and expend 
said income or capital in such manner as in their judgment may best promote the 
objects above mentioned.” Held, that this was a good charitable bequest ; and 
that by ‘‘ objects and purposes of benevolence or charity, public or private,” the 
testator intended general relief of the poor, either through public institutions, 
or almsgiving by the agency of individuals. — Saltonstall v. Sanders, 11 Allen, 
446. 

Common Carrer. — See Carrier. 


ConsIpERATION. —See ConTRACt, 2. 


ConstiTuTIONAL Law. 


1. That provision of the Act of Congress, approved July 1, 1862 (12 U. S. 
St. at Large, p. 483), which requires stamps to be affixed to ‘‘ writs or other 
original process by which any suit is commenced in a court of record,” is uncon- 
stitutional and void as applied to State courts; such writs or other process 
being essential means by which the State governments exercise their functions, 
and, as such, exempt from taxation (Downer, J., dissenting). — Jones v. Estate 
of Keep, 19 Wis. 369. 
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2. Although there is at the conclusion of an amendatory act of the Legisla- 
ture, which contains many other provisions, a clause repealing all acts and parts 
of acts inconsistent with its provisions, yet any portion of the latter act which 
is unconstitutional and void must be considered as a nullity, and cannot, there- 
fore, on the ground of inconsistency, repeal any part of the former acts. — Cam- 
pau v. City of Detroit, 14 Mich, 276. 

It is, however, competent for the Legislature, in the same act, to repeal any 
former one within its purview, although every other provision in the repealing 
act is unconstitutional. The question is one of legislative intent; and it is 
only requisite that words should be used which show an intent to repeal, irrespec- 
tive of the unconstitutional portions. — Jb. 

3. All persons in whom white blood so far preponderates that they have less 
than one-fourth of African blood are within the meaning of that clause of the 
Constitution of Michigan which limits the elective franchise to ‘* white male citi- 
zens,” and no other persons of African descent can be so regarded (MartTIN, 
C.J., dissenting). —People v. Dean, 14 Mich. 406. 

4. The Act of Congress, of July 16, 1862, authorizing the issue of legal 
tender treasury notes, is constitutional and valid. — Hintrager v. Bates, 18 lowa, 
174. 

5. The Legislature have no power to pass a statute requiring domestic corpo- 
rations to reserve and pay into the treasury of the Commonwealth a certain 
portion of all dividends declared by them on shares of non-resident owners, — 
Oliver v. Washington Mills, 11 Allen, 268. . 

6. Chap. 14, Laws of 1865, empowered ‘‘ the qualified electors of each town, 
city, or incorporated village in this State, at any annual or special meeting 
thereof, to raise by tax such sums as they might deem necessary to pay bounties 
to volunteers who might have enlisted, or should thereafter enlist, under the call 
of the President of the United States, of Dec. 19, 1864, for 300,000 men; or 
who should thereafter enlist under any call of the President which might there- 
after be made, and become credited to such town, city, or village, under such 
calls, and also to persons who should procure substitutes for themselves before 
being drafted, and have them credited to such town, city, or village, upon its 
quota under any such call, and for the purpose of giving aid to families of volun- 
teers and drafted men in the service of the United States, or of this State,” with 
a limitation as to the amount to be paid any such person or family. Held, to be 
constitutional and valid (Downer, J., dissenting). — Brodhead v. City of Mil- 
waukee, 19 Wis. 624. 


ConTRACT. 


1. In an action brought to recover wages due under a contract, by the terms 
of which the plaintiff was to give his employers two weeks’ notice before leaving 
their service, or was not to claim any wages due, it appeared that the plaintiff 
had been convicted and imprisoned for crime. Held, that this was an involun- 
tary abandonment of the defendant’s employment, and excused the plaintiff from 
the necessity of giving the notice required by his contract ; and that, although the 
offence for which he was imprisoned was his voluntary act, the leaving the service 
of the defendants was too remote a consequence of such act to bring this case 
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within the category of a voluntary abandonment of his contract. — Hughes v. 
Wamsutta Mills, 11 Allen, 201. 

2. The delivery of property, manufactured in pursuance of a contract of 
manufacture and sale, is a suflicient consideration for an agreement, on the part 
of the person so accepting its delivery, to waive any claim for damages on ac- 
count of the contract not having been fulfilled within the stipulated time; and 
such a delivery and acceptance, under such an agreement, may be considered as in 
full satisfaction of the contract. — Moore vy. Detroit Locom. Works, 14 Mich. 
266. 

3. When a debt is payable in personal property, and the debtor fails to deliver 
the property at the particular time specified in the contract, it becomes a money 
claim, and the creditor may sue thereon without demanding the property. — 
Crabtree v. Messersmith, 19 Iowa, 179. 

4. ‘The defendant leased a lot of land to the plaintiffs for a specified annual 
ground rent, and in the lease covenanted to erect a building on said land within 
a stated time, and to let the same to the plaintiffs at a certain rent; and the 
lease further provided, that, ‘* if the said ” defendant ‘ shall decline to erect said 
building,” within the time mentioned, ‘‘ it is agreed that the plaintiffs may go 
forward, and build and occupy the same,” paying only the ‘* ground rent above.” 
In an action for covenant broken in not erecting the building, held, that the 
second stipulation was not a full defence to the action, but that the permission 
thereby given could be relied upon only in reduction of damages, and not even 
for that purpose if the defendant had thrown any obstacles in the way of the 
exercise of their rights by the plaintiffs. — Edwards v. Gale, 52 Me. 360. 

5. A. made a written contract in May, 1853, to build a house in accordance 
with certain specifications and for an agreed price, to be completed on or before 
September following. He did nothing but make the doors, until the fall of 1857, 
when another written contract upon the same subject matter was made, different 
from the former in regard to the specifications, the rights and duties of the par- 
ties in regard to the materials to be furnished, and the style of finish, and incon- 
sistent with it, but complete in itself. Held, that, as the contracts could not be 
reconciled without rejecting some of the material stipulations in the one or the 
other, the latter could not be construed as a supplement of the former, but must 
be considered as a new and independent contract, and that a mechanic’s lien 
secured upon the house could not refer back to the former contract. — Cocheco 
Bank v. Berry, 52 Me. 293. 

6. O. and L. made a contract with B., who was an agent, for the purchase of 
a certain quantity of flour, to be delivered by B. at a certain time, and payment 
to be made therefor when ready for delivery. In an action brought by the prin- 
cipal against the purchasers for a violation of this contract, the defendants offered 
to prove a usage among flour dealers in Baltimore (where this contract was made), 
whereby either party to such an agreement might at any time between the mak- 
ing and the time of performance thereof, demand ‘‘a margin to be put up,” 
—that is, a sum of money to be deposited by both parties, to secure the per- 
formance of the same, and require the agreement to be cancelled on failure to 
put up such margin, — and that this contract was made with reference to such 
usage. Jield, that evidence to prove such usage was inadmissible. — Oelrichs v. 
Ford, 21 Ma. 489. 
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See ApmINisTraToR; CorporaTion, 2; Damaces, 4; Equity; Fravp, 1; 
Lorv’s Day; Ratrroap, 3. 


CorPoraTION. 


1. When the officers of a city have no express power to issue negotiable paper 
for current debts, and it is not necessary, as an incident to the powers granted, 
or to carry out the purposes and objects of the corporation, it cannot be held to 
exist by implication. — Clark v. City of Des Moines, 19 Iowa, 198. 

2. The defendant company, which was incorporated with power to establish 
and maintain a ferry, and to own and possess vessels, steamboats, and other per- 
sonal property not exceeding in value a certain amount, let to the plaintiffs one 
of its steamboats at a certain rate per day, to be used for no specified length of 
time, and in no specified place, with an agreement, that, if rechartered at a higher 
rate, such surplus should be divided between the company and the first charterers. 
Said steamboat was rechartered at a higher rate, and the company collected of 
the second charterer the sum which he promised to pay therefor. In an action 
by the plaintiffs to recover their share of such surplus, the defendants set up that 
the agreements on which the plaintiffs relied were not authorized by the defen- 
dant’s charter, and were void. Held, that, in the absence of any proof that the 
steamboat was not necessary or proper to be used in the prosecution of the busi- 
ness of the ferry, or that, by reason of owning it, the company exceeded the limits 
of property which it was authorized to hold, the court could not say that said 
agreements wereultra vires and illegal, and that it could not properly be inferred 
that the boat was not reasonably required for the legitimate business of the cor- 


poration, because it was not in actual use by them on the ferry at the time of the 
contract with the plaintiffs, and because it was chartered under that contract 
for the use of the Government of the United States. — Brown v. Winnisimmet 
Co. 11 Allen, 326. 

See ConstiruTionaL Law, 5. 


_ County. —See Tax. 
Covenant. — See ApministraTor ; Contract, 4; Deep, 2. 
Crepitor. — See AssiIGNMENT; Fravp, 3, 4. 


Currency. 

1. Defendant was engaged to command plaintiff's ship at a fixed price per 
month. At Liverpool, defendant collected freight in sterling, and took to his own 
use a certain number of pounds sterling. At San Francisco, he collected freight 
in gold, and applied to the payment of his wages $580 in gold. Held, that gold 
dollars of United States coin could not be treated as having any greater value 
than any other currency which is a legal tender for the payment of debts; and 
that English sovereigns, or gold coins, reckoned in pounds sterling, in the absence 
of any special contract as to the rate at which they are to be taken, are to be 
computed according to the real par of exchange, — that is, having reference to 
the gold coin of the United States. — Bush v. Baldrey, 11 Allen, 367. 

2. A certificate of deposit, which by its terms is payable ‘in currency,” must 
be held, primé facie at least, to mean money current by law, or paper equivalent 
in value, circulating in the business community at par. — Phelps v. Town, 14 
Mich, 374. 
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Whether it would be competent to prove that the term had acquired, by local 
usage or custom, a different signification, so as to give a different interpretation 
to the contract, guere. — Ib. 


Custom. — See UsaGr. 


DaMaGEs. 


1. In an action against a carrier for a failure to deliver goods, shipped to a 
market, in a reasonable time, the fall in the market value of the property, be- 
tween the time when it should have been delivered and the time of its actual de- 
livery, may be recovered as damages. — Sisson v. Cleveland & Tol. R.R. Co. 
14 Mich, 489. 

2. For the purpose of staying a conflagration, a building was blown up by one 
without authority. Held, that the jury, in estimating the damages, should con- 
sider the circumstances in which the building and its contents were placed, and 
their chance of being saved, even though the same were not actually on fire, 
and should determine their value with reference to the perils to which they were 
exposed. — Parsons v. Pettingell, 11 Allen, 502. 

3. In an action to recover damages for a personal injury, the plaintiff may 
introduce evidence to show the kind and amount of mental and physical labor 
which he was accustomed to do before receiving the injury, as compared with 
that which he has been able to do since, for the ,purpose of aiding the jury in 
determining what compensation he should receive for his loss of mental and 
physical capacity. — Ballou v. Farnum, 11 Allen, 73. 

4. The defendant made a contract with the plaintiff for the transportation of 
certain merchandise from Council Bluffs to St. Louis at an agreed price, and 
refused to receive and transport the same, according to the terms of such con- 
tract. Held, that, in the absence of any evidence showing that, if the goods had 
been received by the defendant according to the contract, they would not have 
reached, without delay and in safety, the port of delivery, that the violation of 
the contract was not wilful, or that the plaintiff could, with ordinary care, have 
found another conveyance, the measure of damages was the difference between 
the value of the goods at Council Bluffs and at St. Louis at the time they should 
have reached the latter place, less the contract price for the carriage. — Bridg- 
man v. Steamboat Emily, 18 Iowa, 509. 

5. A jury summoned to estimate damages for land taken by a railroad com- 
pany should not include in their verdict damages occasioned by the neglect of 
the comipany to remove the stones thrown out upon the petitioner’s land, by blast- 
ing, while grading their road. Such neglect is an injury for which the remedy is 
by an action at law. — Whitehouse v. Androscoggin R.R. Co. 52 Me. 208. 

They may, however, take into consideration the injury done to the lands adja- 
cent to the line of railroad by such blasting or such injury as is likely to result 
from that cause, if the road has not been graded. — Jb. 

6. In an action to recover damages for the unlawful conversion of property, 
the plaintiff is entitled to recover the highest value thereof at any time between 
the time of conversion and the day of trial. — Morgan v. Gregg, 46 Barb. 183. 
See Bonp; Contract, 4; SLANDER. 


i 
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Deep. 


1. A. executed to plaintiff a deed of certain land, dated 18 April, 1856, but 
not recorded till Nov. 24, 1857. Sept. 3, 1857, defendant, a creditor of A., 
attached said real estate, in 1859 recovered judgment against A., and the prop- 
erty attached was sold on execution to defendant, who received a sheriff's deed 
of the premises. Held, that as plaintiff’s deed from A. was of date prior to the 
attachment, and as it was recorded prior to defendant’s purchase under his execu- 
tion, the plaintiff's title was the better one, it not appearing that said deed was 
fraudulent as to creditors of A. — Savery v. Browning, 18 lowa, 246. 

2. In an action of covenant, the plaintiff claimed under a deed which described 
the lots conveyed as laid down on a plan to which reference was made. From the 
plan, it appeared that certain other land, which, at the time of the grant in ques- 
tion also belonged to the grantors, and which was not immediately adjacent to the 
lots conveyed, was designated as ‘‘ Ornamental Grounds” and as ‘‘ Play Ground.” 
Held, that a mere reference to the plan in the descriptive part of the deed did 
not necessarily carry with it an implied covenant that the condition of land in the 
vicinity of that granted, or the use to which it was shown on the plan to be ap- 
propriated, should for ever continue the same so far as it was beneficial to the 
land granted, and was in the power of the grantor at the time of the grant; 
especially as the fact that the description in the deed in question was by courses 
and distances, and without reference to monuments, rendered a reference to the 
plan necessary in order to designate accurately the parcels intended to be con- 
veyed. — Light v. Goddard, 11 Allen, 5. 

3. A deed to ‘*S. or his heirs” is not void for uncertainty, but is a valid con- 
veyance to S. if he be living, and to his heirs if he be dead. — Ready v. Kearsley, 
14 Mich, 215. 

4. The plaintiff conveyed to the defendant certain real estate by a deed con- 
taining this clause: ‘‘ But the said” grantee ‘is not to have or take possession 
till after my decease; and I do reserve full power and control over said farm 
during my natural life.” Held, that such a deed was valid, notwithstanding it 
purported to convey a freehold estate to commence in futuro. — Drown v. Smith, 
52 Me. 141. 

5. Where a road was located in 1798, and, prior to 1814, was changed by user’ 
to a place three rods from the line of location, and deeds subsequent to the 
change describe land as bounded ‘ on the road,” there is no rule of law that ap- 
plies such words of description in the deeds to the road as located, and not to 
the road as actually existing: the question is one of intention. — Tebbetts v. 
Estes, 52 Me. 566. 


See ACKNOWLEDGMENT; 3; Evipence, 8; LaNpDLoRD aND TEN- 
ant; Morraace, 2. 


Divorce. —See Huspanp WIFE. 
Power. — See SEISIN. 


Drarrt. — See Action, 4. 


Deciaration.— See EvipEnce, 2. 
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Equity. 

Although no present or immediate interest will vest in the grantee by virtue 
of an instrument purporting to convey the grantor’s interest in his father’s estate, 
executed during the father’s life; yet, if such instrument is made boné fide and 
for a valuable consideration, it may be regarded as a contract, which a court of 
equity will protect, and enforce after the father’s death, as against the claims of 
the grantor’s creditors. — Stover v. Eycleshimer, 46 Barb. 84. 

See Fraup, 3. 


Estopre.. 


1. An acceptance by the purchaser at a tax sale, who also claimed to be the 
owner in fee simple of the premises sold, of moneys paid by another also claim- 
ing to be the owner, in redemption from such sale, does not operate as an 
admission which estops such purchaser from denying the claim of title asserted 
by the redemptioner. — Terrell v. Grimmell, 20 Iowa, 393. 

2. In order to create an estoppel in pais, the declarations or acts relied on 
must have been accompanied by a design to induce the party who sets up the 
estoppel to act upon them. — Andrews v. Lyons, 11 Allen, 349. 

3. The joinder of a wife with her husband in the conveyance of real estate 
belonging to him, by a deed containing their covenants of general warranty, 
does not estop her from subsequently acquiring with her own means a title to the 


same property, and asserting the same against her grantee.— Childs v. McChesney, 
20 Iowa, 431. 


See ADMINISTRATOR. 


EvIvENCE. 


1. The statements of a patient to his physician as to the character and seat 
of his sensations, made for the purpose of receiving medical advice, are com- 
petent evidence in his favor, in an action to recover damages for a personal 
injury, even though such statements were not made till after the action was 
brought. — Barber v. Merriam, 11 Allen, 322. 

2. On the trial of an indictment for murder, held, that it constituted no objec- 
tion to the competency or sufficiency of the dying declarations of the deceased, 
that he did not give a complete narrative of all that occurred, or might very 
reasonably be supposed to have occurred, if it appeared that he said all that he 
desired to say, and fully completed his declarations. — State v. Nettlebush, 20 
Towa, 257. 

8. An experience of six months as an agent of a life-insurance company will 
not qualify a witness to testify as an expert as to an expectation of life at a cer- 
tain age. — Donaldson v. The Miss. & Mo. R.R. Co., 18 Lowa, 280. 

4. The Carlisle life tables, being standard tables upon the subject of which 
they treat, are admissible in evidence for the purpose of showing the expecta- 
tion of human life. — Jb. 

5. The testimony of a deceased witness, given on a former trial of the same 
action, may be given in evidence, if the substance of it can be proved, although 
the exact language of the witness cannot be given. — Lime-Rock Bank v. Hewett, 
52 Me. 531. 
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6. It is not objectionable for a witness, when testifying, to say it is ‘‘ his impres- 
sion,” or ‘‘ he thinks,” that the facts concerning which he is testifying were as he 
states them, when he means by the former -expression that he has an indistinct 
remembrance, and by the latter that he recollects. — Humphries v. Parker, 52 
Me. 502. 

7. Evidence of the state of the markets, as derived from the market reports 
in the newspapers, is competent. Such reports, which are based upon a general 
survey of the whole market, are far more satisfactory than the entries of indi- 
vidual sales or than individual inquiries. — Sisson v. Cleveland & Tol. R.R. Co., 
14 Mich. 489. 

8. As between the grantee and an attaching creditor of the grantor, the date 
which a deed bears is primé facie evidence of the date of its execution, espe- 
cially when it does not appear that the party was a creditor at the date of the 
deed. — Savery v. Browning, 18 Iowa, 246. 

9. After a physician has proved an employment professionally, the entries in 
his books of the visits may be received to show the number of visits; and it is 
* not necessary, as in other cases where books are admitted in evidence, to prove 
that he keeps correct books, or that others have settled by them. — Clarke v, 
Smith, 46 Barb. 30. 

See Damaces, 3; Fraup, 2; Contract, 6. 

Execution. — See MortGaGe, 3; WaAIveER. 


Ferry. 

A ferry license to a stranger will not authorize him to appropriate and use 
the land within a public highway, at its terminus and above high-water mark, as 
a ferry landing, without the consent of the owner of the fee, unless the land has 
been condemned to that use, and the owner compensated. — Prosser v. Wapello 
County, 18 Iowa, 327. 

See Carrier, 1; Corporation, 2. 


FInpER OF PROPERTY. 


A stranger in a shop who first sees a pocket book, which has accidentally been 
left by another upon a table there, has not the right to take and hold possession 
of it as against the shopkeeper. To place a pocket book upon a table, and to for- 
get to take it away, is not to lose it in the sense of the rule which gives the finder 
of lost property the right to hold it against everybody except the owner. — 
McAvoy v. Medina, 11 Allen, 548. 


Fixtures so attached to the realty by the owner as to become a part thereof 
pass to the grantee of the realty free from the lien of a prior mortgage of the 
same as personal property of which said grantee had no notice. Such a mort- 
gage may perhaps operate as a constructive severance as between the parties 
thereto, but is of no force against subsequent purchasers of the realty without 
notice of its existence. — Bringholff v. Munzenmaier, 20 Iowa, 513. 

A subsequent purchaser in such a case is not bound to take notice of the 
record of such a chattel-mortgage, the statute requiring such mortgages to be 
separately recorded and separately indexed. — Jb. 

See LanpLorp anp TENANT. 
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Fravp. 

1. The defendant falsely and fraudulently represented that certain bonds, offered 
by him as security for asnote given in payment for goods bought of the plain- 
tiff, were selling in the market at a certain price, and exhibited to the plaintiff 
a newspaper containing false quotations thereof. Upon discovering that the 
bonds were wofthless, the plaintiff replevied the goods, and, after the action was 
begun, the note falling due, demanded payment thereof. Held, that the fraudu- 
lent representation that the bonds were selling at a certain price in the market 
entitled the plaintiff to maintain his action; that he was not obliged to return the 
note and bonds before commencing it; and that the demand of payment of 
the note after the action was brought did not abate or defeat it. — Manning v. 
Albee, 11 Allen, 520. . 

2. Where, in the trial of a writ of entry, the title of the tenant depended 
upon a conveyance to him, alleged by the plaintiff to be fraudulent as to existing 
creditors of the grantor, who was one of the two members of a firm. Held, that 
it was competent for the plaintiff to prove, that, about the time of the conveyance 
in controversy, said firm had conveyed all of their property, whether owned by the 
firm or by the partners separately, as showing the intent of such conveyance ; 
also, that evidence that some of the property so sold was subsequently disposed 
of for the benefit of the firm, and that the alleged fraudulent grantor afterwards 
received some of the earnings of certain vessels then sold, was admissible as 
showing fraud. — Warren v. Williams, 52 Me. 343. 

3. A., who was insolvent at the time, transferred his interest in a legacy, with 
intent to defraud his creditors and for an inadequate consideration, to a party 
who was aware of his insolvency, but was without intent to defraud the creditors 
of A. by this purchase. Held, that the creditors of A. could maintain a suit in 
equity to have their debts satisfied out of the interest or fund beyond the consid- 
eration actually paid, or agreed to be paid, as A. himself, but for his fraudulent 
design in making the transfer, could have obtained relief, by showing that the 
transfer was made under the pressure of his debts or other importunate needs. 
— Bigelow v. Ayrault, 46 Barb. 143. 

4, Plaintiff, in an action of tort against one H., attached certain real estate, 
Feb. 9, 1861, recovered judgment in 1862, and soon after levied his execution 
thereon. H. had, in 1851, mortgaged said real estate; and, in April, 1861, de- 
fendant became the assignee of the mortgage. In a few days thereafter, H. 
released his equity of redemption to the defendant. In this action, plaintiff con- 
tended that said mortgage was fraudulent and void as to creditors of H. Held, 
that the plaintiff, when he recovered judgment, became a creditor of H.; and 
that the instruction to the jury, that, ‘‘ if the mortgage was fraudulent, it could 
only be avoided on that ground by the then existing creditors of the grantor,” 
was erroneous; and that if such mortgage was intended to delay or defraud 
subsequent creditors, it was void as to them, the question of fraudulent intent 
being one of fact for the jury. — Hall v. Sands, 52 Me. 355. 

See Dzxp, 1; Saez. 

Fraups, STATUTE OF. 

A parol promise to pay to another a portion of the profits made by the 

promisor, in a purchase and sale of real estate, is not within the Statute of 
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Frauds, and, if founded upon a sufficient consideration, will support an action. — 
Trowbridge v. Wetherbee, 11 Allen, 361. 
See ADMINISTRATOR. 


HusBanpD aND WIFE. 


A claim for necessaries furnished to a married woman, during the time that she 
was prosecuting a libel for divorce, is not discharged by a decree of the court 
granting the divorce and allowing alimony for her past and future expenses. — 
Dowe v. Smith, 11 Allen, 107. 

See Estopret, 3. 


InporsEMENT. — See Bits anp Notes, 2. 
InporserR. — See Bris anp Nores, 1. 


INSURANCE. 


1. The plaintiff, some years before he made application to the defendants for 
insurance on certain premises, had executed a bond to convey said premises on 
certain conditions. This bond, by its terms, had expired before the application 
for insurance, and in his application the plaintiff stated that the property was 
unencumbered. Held, that, although it was proved that the conditions of the 
bond, so far as time was concerned, had been waived by the plaintiff, and that the 
obligee, both at the time of the application and of the fire, had a subsisting right 
under the bond, still this did not constitute an encumbrance upon the estate 
within the meaning of the contract of insurance. — Newhall v. Union M. F. Ins. 
Co., 52 Me. 180. 

2. The plaintiffs, as mortgagees, procured a policy of insurance on their inter- 
est in the mortgaged property, the policy containing the usual provision for an 
apportionment of any loss, in case of other insurance on the same property. 
A subsequent mortgagee procured insurance in another company on the same 
property. Held, that, in case of loss, the plaintiffs were not liable to be ap- 
portioned with such subsequent mortgagee, but were entitled to recover the whole 
amount insured by them, being less than the loss or damage to the property. — 
Fox v. Phenix Fire Ins. Co., 52 Me. 333. 

3. The defendants had issued to the plaintiff a policy of insurance on a vessel 
belonging in part to him, which by its terms was to become void if ‘‘ transferred 
or pledged without the previous consent in writing ” of the insurers. The plain- 
tiff, before going to sea, went with O. A. to the office of the defendants, and their 
secretary wrote on the back of said policy the following order: ‘* In case of loss, 
pay to O. A.;” the plaintiff signed it, and left it with O. A. for collection in case 
of loss in his absence, the plaintiff being indebted to O. A. on a balance of 
account, and as security for such balance, which was soon after paid. Held, that 
the transaction did not constitute a pledge within the meaning of the terms of the 
policy, but that it was inferable, that the policy was to be restored to the plaintiff, 
on his return, in case no loss had occurred or collection been made. — Russ v. 
Waldo Mut. Ins. Co., 52 Me. 187. 

4. The board of directors of a mutual insurance company, acting under the 
provisions of the articles of incorporation and by-laws, which authorized them, 
when a member became delinquent in the payment of an assessment, to sue and 
recover the whole amount of the premium note of such member, and “ at their 
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option to annul the policy of insurance,” passed a resolution declaring what 
holders of policies were delinquent on a certain assessment, and that those who 
should remain delinquent beyond a date mentioned should be excluded and 
debarred, and lose all benefit of their insurance during the term of such default 
and non-payment, and still holding them liable for the payment of all subsequent 
assessments which should be made upon their several policies during the continu- 
ance of the same. Held, that the resolution was within the scope of the authority 
eonferred by the articles of incorporation and by-laws; that it effected a condi- 
tional annulment rather than a suspension of the policies to which it referred. — 
Coles v. The Iowa State Mut. Ins. Co., 18 Iowa, 425. 

5. In an action by a mutual insurance company against one of its members 
upon his premium notes, the defendant is an adversary party, and as such is not 
conclusively bound by the action of the board of directors, and is not bound to 
take notice of their proceedings in relation to his note. — The American Ins. Co, 
v. Schmidt, 19 Iowa, 502. 

6. A policy of insurance on a theatre contained, in connection with the 
description of the property insured, this clause: ‘‘ This policy not to cover any 
loss or damage by fire which may not originate in the theatre proper.” Held, that 
this was an exception, and not a proviso, and that therefore the burden of proof was 
on the plaintiff to show a loss not originating in the theatre proper. — Sohier v. 
Norwich Fire Ins. Co., 11 Allen, 336. 


JUDGMENT, —See ATTORNEY, 1. 


JURISDICTION. 


1. A State court has jurisdiction of an action in trespass by a mortgagee 
of chattels in possession against a United States marshal who seized the goods 
under an attachment from a federal court against the property of the mortgagor. 
— Ward v. Henry, 19 Wis. 76. 

2. A vessel had been built for the United States for the purpose of being 
used as a floating light, under an agreement to construct and equip her accord- 
ing to certain specifications annexed, and to the satisfaction and approval of an 
agent of the United States, and to deliver her in this Commonwealth, for a gross 
sum, to be paid by the United States to the builder after her completion. The 
builder had completed the same and received the contract price, and the title to 
her had vested in the United States, subject to a lien (given by the statutes of this 
State) for labor and materials furnished in her construction. The United States 
had taken possession of her, and her spars and rigging had been put up, and lan- 
terns put on board and prepared for use. Held, that the lien could not be 
enforced in the courts of this Commonwealth upon proceedings afterwards com- 
menced.— Briggs v. Light Boat, 11 Allen, 157. 


LaNDLORD AND TENANT. 

In September, 1863, S., being in possession of land as tenant of W., under a 
lease that would not expire until April, 1865, had growing thereon certain wine 
plants, set out by him in June, 1863. §. purchased and took a conveyance of 
the premises of W., in said September, at the request of L., and for his benefit, 
and upon the understanding that he was to occupy the premises as L.’s tenant till 
April, 1864. He paid W. a part of the purchase money, furnished by L. for 
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that purpose, and gave a mortgage on the land to secure the balance. S. then 
executed a deed of the land to L., subject to the mortgage, reserving the 
plants by a parol agreement. Held, that it was not competent for S., by parol, 
to reserve the plants from the effect of his conveyance, but that the effect of 
these transactions was to make S. the tenant of L., instead of W.; and that, 
having set out the plants as tenant, his change of landlords did not divest him of 
his title to the same, the fact that the title to the farm passed through him in 
changing his landlords not altering his rights as tenant, on accouut of the agree- 
ment that he should remain as tenant. Held, also, that, as between L. and S., the 
plants were personal property, and, the latter having executed a mortgage upon 
them, the same was valid, and would enable the mortgagee, by foreclosure and 
sale, to acquire the mortgagor’s right of removal (BoarpMAN, J., dissenting). — 
Wintermute v. Light, 46 Barb. 278. 
Lease. — See Contract, 4. 


LrGat Tenper. —See ConstituTionaL Law, 4; Currency, 1. 
LEGISLATURE, PoWERS OF. 


A general act relating to revenue, and repealing all prior acts in conflict there- 
with, was passed, to take effect in July, 1858. No provision was made therein 
for the levy and assessment of taxes for 1858; but they were levied and assessed 
in conformity with laws in force prior to that time. In 1860, the Legislature 
passed an act to enforce the collection of delinquent taxes for 1858. Held, that 
it was competent for the Legislature, by retroactive legislation, to legalize the 
levy and assessment of taxes, and to prescribe the manner in which property 
should be sold for the satisfaction of the same. — Boardman v. Beckwith, 18 
Towa, 292. 

See ConstituTIoNnaL Law, 5, 6. 

Proceedings upon a petition to the governor for the removal of a sheriff 
from office are quasi judicial (the Constitution providing that the governor may 
remove a sheriff upon giving him a copy of the charges against him and an 
opportunity of being heard); and statements made in such a petition, if perti- 
nent, are absolutely privileged, and no action for libel founded thereon can be 
maintained. — Larkin v. Noonan, 19 Wis. 82. 


LICENSE. 

If the owner of land, for a valuable consideration, orally licenses another to 
enter upon the land, and to cut off and remove within a certain time the trees 
standing thereon, and afterwards executes an absolute deed to a third person, 
such deed, when made known to the licensee, will operate as a revocation of the 
license, although the grantee had knowledge of it.— Drake v. Wells, 11 Allen, 
141. 

Lien. —See Attorney, 1; Contract, 5; Deep, 1; Fixtures; Jurispic- 
TION, 2. 
Limitations, STATUTE OF. 


Tn an action brought against the maker by the assignee of a promissory note, 
assigned after it became due, the defendant, in his answer, averred a set-off 
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against the plaintiff's assignor, the payee of the note. Held, that the plaintiff 
was entitled to avail himself of the Statute of Limitations in bar of such set-off. 
Thompson v. Sickles, 46 Barb. 49. 


Lorp’s Day. 

An action of contract cannot be maintained for the price of a horse sold on 
the Lord’s Day, although the purchaser keep him afterwards; semble, that the 
remedy is by an action of tort in the nature of trover.— Ladd v. Rogers, 
11 Allen, 209, 


MarriuGce. — See Trespass. 


MortG@ace, 

1. A mortgage is not impaired or defeated by the partial payment and taking 
up of the original note, and the execution of a new note for the amount remaining 
due or unpaid. The mortgage remains valid so long as any portion of the debt 
remains unpaid. — Chase v. Abbott, 20 Iowa, 154. 

2. The sale and conveyance of a parcel of land with covenants of general 
warranty, subject, however, to a prior mortgage, does not of itself raise the pre- 
sumption in law of a promise by the grantee to pay off such encumbrance and 
discharge the mortgage debt. — Aufricht v. Northrup, 20 Iowa, 61. 

3. A,mortgagee may extend his execution on land mortgaged for the same 
debt; and, if the debtor neglect to redeem within the year (allowed by statute) 
after the extent, so much of the estate as is covered by the levy is absolute in the 
creditor, notwithstanding the mortgage. — Crooker v. Frazier, 52 Me. 405. 


See Fixtures; Fraup, 4; [ysurance, 2; LANDLORD AND TENANT; SEISIN. 
NeGuiGence. —See Carrier, 1; 1; Sreampoar. 
Notice. — See ACKNOWLEDGMENT; Butts Notes, 1; Fixrures; Town. 
PLepGe. — See Insurance, 3. 

Practice. —See Bonn. 


AND AGENT. 


An agent’s authority to collect money for his principal is not revoked by the 
mere appointment of another agent with like authority; and a payment by the 
debtor to the first agent, although after receiving notice of the appomtment of 
the second, will discharge the debt, if there is no other evidence of a revocation 
of the first agent’s authority. — Davol v. Quimby, 11 Allen, 208. 

See Town. 

Privitecep Communication. —See Liper. 
Promissory Norr.—See Brits anp Nores. 
Proximate Cause.—See Contract, 1. 


RarLroaD. 


1. It is no defence to an action by a passenger against a carrier to recover 
damages for an injury sustained through the carrier's negligence, that the negli- 
gence or trespass of a third party contributed to the injury, although such third 
party acted entirely independently of the carrier. — Haton v. Boston & Lowell 
R.R. Co., 11 Allen, 500. 
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2. Where a railway passenger, on arriving at his place of destination, takes 
his baggage into his own exclusive possession and control, but afterwards, for 
his own convenience, hands it to the baggage-master at the depot, to be kept 
until sent for, the company is not liable for the baggage as a common carrier, 
but is liable only for gross negligence, the bailment being gratuitous. — Minor 
y. The Chicago & N.W. Ry. Co., 19 Wis. 40. 

3. A railway company whose southern terminus was Chicago, IIl., received 
flour at its depot at Neenah, Wis., directed to care of J. H. & Co., New York, 
and of C. S. T., general agent, Chicago, and gave the following bill of lading: 
“Chicago, Jan. 16, 1862. Received (as agents and forwarders) from E. W. P. 
the following packages . . . one hundred barrels flour... Contract from 
Neenah to New York at $2.25 per barrel. J. H. S., Agent.” The words in 
parenthesis were printed and those in Italics written. Held, that the contract was 
to deliver the flour at New York for a fixed compensation, and that the company 
was liable as a common carrier for the whole route (Downer, J., dissenting). — 
Peet v. The Chicago & N.W. Ry. Co., 19 Wis. 118. 

4. The conductor of a street railway car may exclude or expel therefrom a 
person whose conduct or condition, by reason of intoxication or otherwise, is 
such as to render acts of impropriety, rudeness, indecency, or disturbance either 
inevitable or probable, although he has not committed any act of offence or 
annoyance. — Vinton v. Middlesex R.R. Co., 11 Allen, 304. 

5. If an arrangement is made between several connecting railroad companies, 
by which goods to be carried over the whole route shall be delivered by each to 
the next succeeding company, and each company so receiving them shall pay 
to its predecessor the amount already due for the carriage, and the last one col- 
lect the whole from the consignee, a receiving of such goods by the last com- 
pany, and a payment by it of the charges thereon, will not render it liable for an 
injury done to the goods before it received them. — Darling v. Boston & Wor. 
R.R. Corp. 11 Allen, 295. 

See Carrier, 3; Damaces, 5. 

Recorp. — See 
Repemption. — See Estoprret, 1. 
RE Ease. — See Trespass. 


Reprevin. — See Action, 3; Fravup, 1. 


Saxe. 

The rule which protects a bond fide purchaser who has dealt with a vendee who 
has obtained possession of goods by fraud, against the claim of the original 
vendor, applies with equal force to the case where the original sale and delivery 
were made subject to conditions (of which the subsequent purchaser is ignorant) 
which have not been fulfilled. — Hall v. Hinks, 21 Md. 406. 

See Action, 1; ATTACHMENT; FRaup, 1; UsaGe. 


SEISIN. 
At the same time when a deed of land was received, the grantee mortgaged it 
to a third person for the purpose of procuring money to enable him to obtain his 
deed. Held, that, as it appeared that the two instruments were parts of the 
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same transaction, the grantee’s seisin was only instantaneous, and the mortgage 
would bar his wife’s dower, although she had not signed it, the principle, that, 
where the husband’s seisin is transitory, the wife shall not be endowed, not be- 
ing confined to the case of a conveyance and mortgage between the same parties, 
— King v. Stetson, 11 Allen, 407. 


Suir. 


Where a ship was condemned at an intermediate port, and the master, in his 
Own name as master, in the absence of all others interested, after publicly 
advertising for proposals to forward the cargo, transshipped it at a rate in excess 
of the original freight (that being the lowest offer) to the original consignees ; 
and, upon the arrival at the port of destination, the consignees refusing to receive 
the cargo transshipped, the master of the second vessel, after due preliminaries, 
lawfully sold the cargo, the net proceeds of which were less than the amount of 
freight due: held, that the owners of the second ship could not recover of the 
owners of the first the balance of the freight thus stipulated; that, under the cir- 
cumstances, it would have been an unreasonable exercise of the master’s powers, 
if he had attempted to bind the owners of his ship by a distinct promise in their 
behalf to pay the new freight; nor, in the absence of any evidence of such at- 
tempted agency, could they be held liable on an implied promise. —Lemont v. 
Lord, 52 Me. 365. 

See Carrier, 2. 


SLANDER. 


In an action for slander, it is proper for the court to instruct the jury, that, in 


the assessment of damages, they may take into consideration the wealth of the 
defendant. — Humphries v. Parker, 52 Me. 502. 


Sramp, Unrrep States REVENUE. 


1. The words “‘ writs or other process on appeals,” in the amended Revenue 
Law of August, 1864, comprehend any instrument on paper whatever, which 
in effect transfers a cause from an inferior to a superior court. — Musselman v. 
Mauk, 18 Towa, 239. 

2. In this State, appeals from a justices’ court are effected by a notice of ap- 
peal, an appeal bond, and a certified transcript of the proceedings. Held, 
that the affixing the stamp required by the Internal Revenue Act to be affixed 
to the writ or other process, on appeals from a justices’ court, to either of these 
papers, would be a virtual compliance with the provisions of that act. — May v. 
Wilson, 20 Iowa, 117. 

8. But if, in such an appeal, the appellant does not affix the revenue stamp to 
any paper connected therewith, his appeal will be dismissed. — Botkins v. Spur- 
geon, 20 Iowa, 598. 

4. Plaintiff, in an appeal from a justice of the peace, omitted to affix to any 
paper connected therewith the stamp required by the Revenue Act of June 30, 
1864; and, pending a motion by the defendant to dismiss said appeal on account 
of such omission, plaintiff offered to affix the proper stamp. Held, that, while 
the intent to defraud the government is essential to a liability for a penalty for 
omitting to place a stamp on any instrument, as required by said act, yet, when 
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the stamp is omitted, the instrument is invalid, whether such omission is by acci- 
dent or from design. The courts have no power to supply such a defect when it 
exists : it can be done only in the manner provided by the statute. — Hugus 
v. Strickler, 19 Iowa, 413. 

See ConstiruTIONAL Law, 1. 


STEAMBOAT. 


The Act of Congress, passed Aug. 30, 1852, entitled “* An Act to amend an 
act, entitled ‘ An Act to provide for the better security of the lives of passengers 
on board of vessels propelled in whole or in part by steam,’ and for other pur- 
poses,” was intended to provide additional guards and securities for passengers 
upon steam vessels, and was not intended to supersede the redress which the 
common law extends to aggrieved parties for injuries received by reason of the 
negligence of the owners of such vessel. — Swarthout v. The New Jersey Steam- 
boat Co. 46 Barb. 222. 


Tax. 

In an action to recover money, paid as taxes to defendant's treasurer, above 
the true amount of plaintiff’s taxes, the excess having been appropriated by the 
treasurer to his own use, held, that the county was not liable therefor. — Estep 
v. Keokuk County, 18 Iowa, 199. 

See ConstiruTIoNaL Law, 6; Estorrer, 1; LeGistarure, Powers oF. 


Town. 


The supervisors of a town were authorized by law to subscribe for capital 
stock of a plank road company, and to issue bonds of the town therefor; but the 
question was first to be submitted to the electors of the town, upon the written 
application of ten or more electors, by the supervisors posting up, ten days be- 
forehand, in at least five public places of the town, notices of an election for that 
purpose, and said election was to be conducted as town meetings are required to 
be conducted; and, if it appeared that a majority of the votes given were in 
favor of such subscription, the same was to be made in the manner provided for 
in the act, but not otherwise. It was further provided, that the supervisors, or 
one of them, should make an affidavit of the posting of said notices, which, with 
said application, should be deposited and recorded in the office of the town clerk 
of said town ; and the same, or certified copies thereof, or of the record, should be 
received, in all the courts of this State, as conclusive evidence of the facts set forth 
therein. In an action upon a bond alleged to have been executed by the town in 
pursuance of this act, held, that the absence of any record in the office of the clerk 
of said town of any affidavit of notice, as required by the act, was sufficient to 
put purchasers of such bonds on inquiry ; and it appearing that no such affidavit 
had ever been made, and that notice was not in fact given as required by the act, 
and that an election was not held and certified in the manner prescribed, and it 
not appearing that the town had done any subsequent act amounting to a ratifica- 
tion of the issue of the bonds, or estopping it from denying their validity, the 
plaintiff could not recover, notwithstanding the recital in the bond itself, that, in 
pursuance of said act, the legal voters of the town had authorized the supervisors 


to subscribe for stock of said company, &c.— Veeder v. Town of Lima, 19 
Wis. 280. 
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TREsPass. 

Where the plaintiff in an action of trespass intermarries with one of the joint 
trespassers after the trespass is committed, it operates to discharge all the wrong 
doers (WricuT and Coxx, J.J., dissenting). — Turner v. Hitchcock, 20 Iowa, 
310. 

See Jurispicrion, 1; Ratroap, 4 


Trover.— See DamaGes, 6; Finper oF Prorerty; Lorp’s Day. 
Trust. — See CHarITaBLE BEQUEST. 
Uurra Vires. — See Corporation, 2. 


UsaGE. 


A merchandise broker can have no implied authority, from the usage of trade, 
to warrant goods sold by him to be of merchantable quality, and evidence to 
prove such usage is inadmissible ; and a memorandum made by such broker of 
a contract for the sale of goods is invalid and inadmissible in evidence, if he has 
inserted therein, without express authority, a warranty by the seller that they are 
of merchantable quality. — Dodd v. Farlow, 11 Allen, 426. 

See Bitts anp Nores, 1; Conrract, 6. 


VENDOR AND PurcHaser.—See Action, 1; Assumpsir; FrRaup, Srarure 
oF; SALE. 


VoLunTEER. — See Bounty. 


WaArver. 

Plaintiff gave a note to defendant containing these words : ‘* Without the 
benefit of exemption laws or stay of execution.” Defendant recovered judg- 
ment thereon, and levied his execution on property exempt from execution by the 
laws of the State, and said property was replevied. Held, that such a waiver 
of exemption laws did not entitle the judgment creditor to have his execution 
levied on property exempt from execution by the general laws of the State.— 
Curtis v. O’Brien, 20 Iowa, 376. 

See Conrract, 2. 


Warranty. — See Usace. 


Way. 


1. A rope stretched across a highway, above the ground, and attached at each 
end to objects which are outside the limits of the highway, and in temporary use, 
is not, while actually being used and moved by human agency, a defect, or want 
of repair, in the highway, for which a city is liable to a traveller who is injured by 
coming into collision with it.— Barber v. City of Roxbury, 11 Allen, 318. 

2. The selectmen of N. laid out a town way wholly on the lands of the plain- 
tiffs, which entered their lands from a highway, and returned to it at about the 
same place where it entered, led to no other way or landing place, and could be 
used for no purposes of business or duty, or of access to the lands of any other 
person, but was laid out by the selectmen with the design to provide access, not 
for the town merely, but for the public, to points or places in the lands of the 
plaintiffs esteemed as pleasing natural scenery. Held, that the selectmen had 
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authority to lay out such a way, and that it was no objection that the way 
would be serviceable, not only to the town, but to the public generally; and the 
purpose for which the road was wanted need not be one of business or duty, in 
order to create a public exigency, it appearing that there was an amount of 
travel sufficient to warrant the construction of the road, seeking that particular 
avenue, and the purpose of such travel not being unlawful. — Higginson v. 
Nahant, 11 Allen, 530. 
See Ferry. 


Wut. 

One of the subscribing witnesses to a will wrote his name in the absence 
of the testator, and in anticipation of the testator’s signing the wiil, but after- 
wards acknowledged his signature in the presence of the testator and of the 
other subscribing witnesses. Held, that this was not a sufficient attestation.— 
Chase v. Kittredge, 11 Allen, 49. 

See CuariTaBLe BEQuest. 


Witness. — See Evipence, 5, 6; Writ, 1. 


Worps. 
» White male citizens.” —See ConstiruTionaL Law, 3. 
“ In currency.” —See CurrENcyY, 2. 


“Writs or other process on appeals.” —See Stamp, Untrep States REve- 
NUE, 1. 
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Commentaries on quity Jurisprudence, as administered in England and America, 
By Joseru Story, LL.D. Ninth edition. Carefully revised, with extensive 
additions, by Isaac F. Reprietp, LL.D. In two volumes. Boston: Little, 
Brown, & Co. 1866. 


EVEN as we were beginning this notice, we had occasion to consult the work 
before us, and found the information of which we stood in need in one of Judge 
Redfield’s notes. It would be ungrateful, therefore, not to tender him our thanks 
at the outset. 

Chief Justice Redfield is an experienced equity judge; and, in this edition 
of Judge Story’s book, we listen with renewed respect to many of those responsa 
prudentum which, elsewhere and at an earlier time, he has uttered with all the 
weight of judicial authority. But while most of the added paragraphs justify 
their presence by the new riches which they bring, a few of them hardly bribe 
us to forget the boundaries which interpolations into another's labor should not 
pass. It might be well hereafter to commit to foot-notes some passages which are 
now spread at large in the text. 

There are certain faults of execution which are common to all of Judge Red- 
field’s works, though less prominent here than elsewhere. One of them is a habit 
of moralizing, which is notably out of place among the rules and precedents of 
courts. The following remarks as to Riemers v. Druce are still less in keeping 
with the character of the subject (§ 1584): ‘* We can only say, that such de- 
cisions, although they may have the appearance of doing justice in the particular 
case, always tend to bring the administration of justice into discredit with those 
whose instincts are in favor of the firm adherence to principle, and trusting con- 
sequences to Him with whom are all the issues of life.” When the learned editor 
calls in the authority of religion to make weight against the authority of the 
Master of the Rolls, by doing so he only renders the want of legal authority 
more conspicuous. 

Again, would it not have been well to imitate the example of Story and of 
Kent, in severing the personality of the text-writer from that of the chief justice? 
As a matter of taste, it may be doubted whether an editor should tell a reader 
that ‘“‘ We have discussed the question, in all its bearings, in a case in Vermont.” 

These are only faults of execution, it is true. If the book were a new one, it 
would not be just to touch upon them before carefully considering its substantial 
merits. But we are dealing with a classic which all lawyers must buy, and of 
which they will buy the latest edition. It comes from the hands of an eminent 
and able man, and our demands are in proportion to what we have a right to 
expect. But for these defects, which can be easily cured, the treatise has 
materially gained in value. Judge Redfield’s additions, though they may be con- 
densed, will always be retained. 
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Of the original work, or its subject, little remains to be said at this late day. 
The ecclesiastical conception of a right supplementary to the law, and at times 
transcending it, was an embryo of vague and doubtful figure. By an organic 
necessity, however, it has slowly developed into a stable body of principles. ° 
Centuries have firmly knit its tissues, and have shaped its exact contours. Many 
portions of its structure have even ossified so far as to have united with the rigid 
skeleton of legal doctrines. The rest may do so in time. Meanwhile, legisla- 
tion, gaining in flexibility as the courts lose it, supplies many of the aids for 
which, four centuries ago, the suitor must have looked to the churchman who 
administered the conscience of the king. 


A Practical Treatise on the Law relating to Trustees, their Powers, Duties, Privi- 
leges, and Liabilities. By James Hitr, Esq. Fourth American edition, 
containing the Notes to the former editions, by Francis J. Troupat and 
Henry Wuarton. With Notes and References to the latest English and 
American Decisions by GeorGe Tucker Bispuam. Philadelphia: T. & J. 
Johnson & Co. 1867. 

THERE is no part of the law more obscure than that which governs the doings of 
trustees: it appalls the student when he first finds himself involved in its apparently 
hopeless labyrinth, it compels the lawyer to advise his client with hesitation, it 
often reduces the court to ground their judgment ‘‘ on the special circumstances of 
the case,” and it has brought many innocent trustees and cestuis que trust to litiga- 
tion, misery, and ruin. Nor is it from defect in the fundamental principles of the 
subject that this confusion arises: those principles are mostly obvious, and founded 
in natural equity. The causes must be sought elsewhere: they will be found to 
consist very largely in the nature of the transactions in which trustees are con- 
cerned; involving, as they often do, complicated accounts extending over many 
years, resting on facts which are first brought to light a long time after their 
occurrence, and in their very nature secret and unknown to any but the parties 
concerned. These matters, it may be said, make the facts doubtful, but need 
not perplex the law; but here the trouble has arisen: it is the same tribunal 
which passes upon the facts and law; and the law has come down to us in the 
reports clogged and hampered with complicated and unintelligible statements of 
facts. The decisions have become discussions of evidence, sometimes wonderfully 
acute and able, but tending to confuse rather than to make clear the reader's 
conception of the law. In no way is the wisdom of the common law, in sepa- 
rating the functions of judge and jury, more strikingly proved than by the 
negative evidence of the condition to which courts of equity have brought the 
law of trusts. If, for instance, the question whether voluntary trusts have been 
created had been left in each case to the jury to be found as facts under direc- 
tions from the judge, who can doubt that the law would not have remained in 
its present uncertain condition? How uncertain the present condition of the 
_ law on this point is may be seen in the notes to Ellison v. Ellison, 1 Lead. Cas. 
Eq. 199. 

One change in the law of trusts as administered in this country is a great 
improvement on the English system, and has prevented an immense amount of 
litigation. We mean the change in the treatment of trustees. In England, a trus- 
tee is held to the most severe accountability, and, at the same time, he is allowed 


| 
5 
4 
a 
j 
4 
4 


556 BOOK NOTICES. 


no recompense for his trouble and risk. It is wonderful that any one is found to 
accept the position. In the United States, a trustee is liable only for fraud and 
gross negligence, and he is paid for his services. The natural consequences 


’ follow. In England, a trustee, hardly daring to stir in the matters of his trust, 


lest some unknown and hideous danger befall him, throws the estate into chan- 
cery, and, following what Lord Eldon, in Biscoe v. Perkins, 1 V. & B. 491, calls 
“the safest rule for trustees, but certainly most inconvenient for the general 
interests of mankind,” seeks the direction of the court. He is thus secured 
against the risk of personal responsibility, and, if the estate is swallowed up by 
costs, what is he the worse? In America, a trustee, knowing that he will be 
protected if only he exercises an honest and careful judgment, goes into equity 
only when some serious question arises; it does make a difference to him if the 
estate is wasted in litigation; his interest is the interest of his cestui que trust; 
of every dollar that comes to the latter a part belongs to him, as a reward for his 


-eare and skill in wisely investing the trust fund, and of that care and skill the 


cestui que trust reaps the profit. 

But, difficult as is the law of trusts, it is increasing daily in importance: no 
lawyer can escape its frequent consideration; and we know of no better book 
devoted to the single topic than that before us. Some of the English law con- 
tained in it has been rejected in this country; and much is obsolescent here, as 
it must indeed now be in England. The radical changes lately made in the right 
of women to hold property must before long greatly modify the law of trusts; but 
the reports do not yet contain as many cases on the subject as might have been 
supposed. The text of this work well represents the state of the law so far as 
settled in England; and the copious notes, not too copious, of the former editors 
and of Mr. Bispham, who has annotated the present edition, show how the law has 
been adopted and modified in this country. We wish that some matters could 
have been treated with more fulness; though if it was deemed necessary to con- 
fine the book within the limits of one volume, this perhaps could hardly have 
been done. Mr. Bispham seems to have gone carefully over the whole ground, 
and his additions to the notes materially increase the value of the present 
edition. 


A Manual upon the Searching of Records and the Preparation of Abstracts of 
Title to Real Property: Illustrated by References to the Statutes of Penn- 
sylvania, Ohio, Kentucky, Indiana, Illinois, Iowa, and Kansas. By Maske. 
E. Curwen of the Cincinnati Bar. Cincinnati: Robert Clarke & Co. 1865. 
WE have no doubt that Mr. Curwen’s little book will prove of considerable 

value to that large class of lawyers who are frequently obliged to examine titles, 

without ever having had the advantage of studying in a conveyancer’s office the 
secrets of the art. Conveyancing is a distinct branch of the law; and we fully 
believe that no amount of learning or ability, or even the manual of Mr. Cur- 
wen, can entirely supply the want of a systematic training in it. Doubtless, any _ 
good lawyer can look up a title; but those who are not conveyancers have to 
give an amount of time and thought to the work, which is, in most cases, entirely 
disproportioned to the importance of the task. The fact is, there is a routine and 
system about the conveyancer’s business which saves him a world of trouble and 
a great deal of time. Without this economy, the conveyancer could not do work 
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enough to make a living; and, having nothing else to do but to attend to the 
examination of titles and similar things, he can attain to a great degree of pre- 
cision and accuracy in his researches with a moderate expenditure of time. The 
general practitioner, on the other hand, rarely has but one title to examine at 
one time; and he does not have, generally speaking, and does not want to have, 
a continuous series of titles to examine. Consequently, he is apt to be clumsy 
in his method: he frequently goes over the same ground unnecessarily often; 
and he wastes a great deal too much time over his work. Still, as most lawyers, 
perhaps, must hold themselves in readiness to look up titles, — because, among 
other reasons, the miajority of the profession cannot afford to throw away any 
business that is offered to them, — we welcome Mr. Curwen’s book as a sensible, 
practical, useful work. We wish that some one would do for the Eastern and 
Middle States what he has done for the Western. The author might have been 
more full in his treatment of the examination necessary in the probate office, that 
very important duty of the conveyancer. A few mistakes, here and there, we 
might point out; but we will conclude with saying, that, for the profession in the 
States with the law of which it is concerned, Mr. Curwen’s manual will be found 
very useful. 


The War Claimant’s Guide. A Manual of Laws, Regulations, Instructions, 
Forms, and Official Decisions, relating to pensions, bounty, pay, prize money, 
salvage, applications for artificial limbs, compensation for steamboats, cars, 
horses, clothing, slaves, and other property lost or destroyed, commutation 
of rations, travel, &c., and the prosecution of all claims against the Govern- 
ment, growing out of the War of 1861-1865. By GeorGe W. Rarr. Cin- 
cinnati: Robert Clarke & Co. 1866. 


Tue most useful part of this work is the collection of those official decisions 
which touch on the subject matter of the book. These decisions, though of no 
judicial weight, and often pronounced by persons not specially competent to de- 
cide nice points of law, do in practice control the transaction of business with the 
Government; and an unlucky claimant often finds the opinion of some depart- 
mental official as effectual an obstacle as would be a judgment of the Supreme 
Court. A book containing them is therefore an important assistance to an attor- 
ney in prosecuting claims. The collection in this volume is taken almost bodily 
from the ‘* Digest of Decisions of the Second Comptroller of the Treasury.” 

Of the rest of the book we can speak with little praise. The instructions and 
forms which compose the body of the book are very imperfect ; and those which 
are given are incorrect, as in the pay tables on pages 184-187, in which the 
monthly allowance for servants is stated wrongly in every instance. 

The appendix of laws and orders is no better. Some statutes are incorrectly 
printed, as the Act of March 3, 1865, § 3, on page 320; important laws are to- 
tally omitted, as the provision in the Act of July 17, 1862, fixing the pay of 
chaplains ; and though some repeals and modifications of the statutes are noticed, 
avery much greater number are not. The book is, in short, an indigesta moles 
of what is law now, of what is not law now but once was, and of what is not 
law now and never was law. 

VOL. I. 87 


558 BOOK NOTICES. 


A Treatise on Martial Law: As allowed by the Law of England, in time of 
Rebellion ; with Practical Illustrations drawn from the Official Documents in 
the Jamaica Case, and the Evidence taken by the Royal Commission of En- 
quiry, with comments, constitutional and legal. By W. F. Fintason, Esq. 
London: Stevens & Sons. 1866. 

WE opened this book with great interest, and we have conscientiously read 
it through; but a more wearisome task we never undertook. In its tediousness 
and prolix repetition, we can compare it to nothing but an indictment for a single 
offence charged with trifling variations in twenty or thirty different counts: the 
words so often repeated cease to carry any meaning with them, and have a sopo- 
rific influence against which it is vain to struggle. The whole matter in the 
book might be contained in less than fifty pages. If any one, however, will have 
the patience to sift the few kernels of wheat from this bushel of chaff, he will 
find them of some value. 

The book, though called a ‘* Treatise on martial law,” is really an argument 
in defence of Governor Eyre. The instance of the Jamaica Insurrection is not 
taken to illustrate the general principles of the subject, but the general princi- 
ples are deduced from the particular instance. The book is not only entirely 
partisan in character, but is evidently composed in great haste, as the abundance 
of typographical errors shows. There is not a page without them. We never 
saw any book, least of all an English book, so inaccurately printed. 

Mr. Finlason is an extreme advocate of martial law. He holds, that, till the 
Petition of Right, the Crown could declare martial law in England when it 
pleased; and that, as the Petition of Right did not extend to the colonies, the 
Crown has still the power of declaring martial law in them at any time (in Ja- 
maica, however, there was a statute under which Governor Eyre acted in declaring 
martial law). He holds further, that, when the Crown has declared martial law, 
the legality of such declaration cannot be questioned ; and all persons acting bona. 
Jide under it are protected. Mr. Finlason has apparently made no research into 
the authorities: the cases he cites are the ordinary ones, which are well known to 
anybody who has the slightest acquaintance with these topics; and such authori- 
ties as he cites do not, by any means, extend the doctrines to the length to 
which he would push them, On the interesting questions under martial law 
which have arisen in this country during and.since the war, such as the powers of 
the executive and legislative departments respectively in establishing and deter- 
mining martial law; the power of martial law over civil contracts; the effect of 
sentence of imprisonment imposed during martial law; and the establishment 
of martial law in districts not the theatre of military operations, &., the reader 
will find little that is new or interesting in Mr. Finlason’s book. 

The discussion of the insurrection in Jamaica occupies the larger part of the 
volume. We think Mr. Finlason is probably right in justifying the governor's 
proclamation of martial law over the eastern portion of the island. The chief 
crime to be laid to Governor Eyre’s charge is his sending Gordon out of the dis- 
trict in which he was quietly living, into the district in which martial law prevailed, 
where he was tried by court martial. Mr. Finlason contends that all the gover- 
nor did was to arrest Gordon, and send him into the district under martial law; 
and that for what was done in that district, by order of the commanding general, 
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Governor Eyre is not responsible. But this quibble will deceive no one. That 
Eyre sent Gordon into the district in order that he might be tried and executed, 
no one who reads the evidence can have the least doubt. 

The insurrection was short. How far the governor was responsible for the 
manner of its suppression, it is hard from this book of Mr. Finlason’s to deter- 
mine. That many of the inferior officers displayed that wanton and ferocious 
cruelty which has too often disgraced the English character on such occasions is 
plain. It is a satisfaction to reflect, that none of the instances of brutal outrage 
of which officers were guilty throughout our long war equal some which the 
English inflicted on the defenceless inhabitants of Jamaica during a few short 
weeks. 


Digest of Opinions of the Judge Advocate General of the Army; Including 
Opinions given since the issue of the Digest of 1865, together with those con- 
tained in that Edition. War department, Bureau of Military Justice. Wash- 
ington. 1866. 

No branch of the law is so badly supplied with literature as that which relates 
to courts martial. Of the English books, Simmons is the best; though such a 
book, if written on any other topic of the law, would rank as but third rate: 
there is very little else in the English treatises that will be found of value; and 
Colonel Hough’s numerous and bulky volumes are perhaps the worst books ever 
written on any subject. The best remarks on military law are those to be found 
in the incidental treatment of the subject in Mr. Prendergast’s admirable little 
treatise on ‘* The Law relating to Officers in the Army.” In America it is no 
better. De Hart on Military Law is poor; O’Brien is worse; and the latest 
book, that by Captain Benét, is worst of all. Before the war, all knowledge 
on the subject of military law had to be derived from these bald and inaccurate 
treatises, from a dozen decided cases, and from a few official opinions scattered 
through the volumes of opinions given by the Attorney General, and through the 
orders of the War Department. 

The thick pamphlet before us contains a digest of the opinions given by Gen- 
eral Holt since his appointment to office ; and, we do not hesitate to say, contains 
the most important contribution to military law ever made. The opinions gen- 
erally arose on the records of courts martial which were submitted to the Judge 
Advocate General for revision ; though, not infrequently, questions were presented 
to him which had their origin in other ways. The arrangement of the book and 
the system of reference adopted are admirable. The questions considered natu- 
rally divide themselves into those arising in the army itself and those touching 
civilians. And the opinion which we feel bound to express on these two classes 
is very different. The former class of decisions, except in those cases where 
personal or political feeling disturbed Mr. Holt’s judgment, — as, for instance, in 
at least one notorious case, where he deemed it consistent with his duty to act 
both as prosecutor before the court and as adviser to the reviewing officer, — are 
generally marked by justice, good sense, and a fair knowledge of law. And 
some of the decisions which seem of the most doubtful propriety are given on 
the authority of the Secretary of War, indicating that the opinion of the Judge 
Advocate General to the contrary had been overruled; as, for example, Finding 
No. 18, on p. 108, where the Secretary held that an officer charged only with an 
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offence under the 83d Article of War might be acquitted of that charge, but con- 
victed of an offence under the 99th Article. 

Of the second class of cases, we can speak with much less commendation. 
Here we learn that a civilian may be tried for violation of the 56th and 57th 
Articles of War; that government contractors may be tried by courts martial; 
that a civil court in a loyal State has no jurisdiction, in time of war, to try a 
soldier for murder, rape, burglary, or larceny; that the excellence of trial by 
military commission lay in ‘‘ the extended reach which it could give to its in- 
vestigation, and in the wide scope which it could cover by testimony,” and in its 
developing ** the most complete and reliable disclosure of the inner and real life, 
alike treacherous and barbaric,” of the rebellion; that persons accused of fraudu- 
lently interfering with the voting of soldiers may be tried before a military 
court ‘‘in the exercise of the waR POWER;” that the right of trial by jury in 
Indiana ‘* must be held to give way before the necessity for an efficient exercise 
of the WAR PowER;” that the authority to suppress ‘‘ a persistently disloyal 
newspaper rests on the same broad foundations as the authority to prosecute the 
war ;” that ‘*the duty of the Government zealotsly to guard the fountains of 
public sentiment from being poisoned by traitors will scarcely be controverted ;” 
and that ‘*if the suecess of his military operations demand it, the commanding 
general, whose forces are being demoralized by a treasonable press, may silence 
it with as clear a right as he may bombard one of the enemy’s forts, from which 
shot and shell are being thrown into the ranks of his army.” . 

Much of this has been swept away by the decision of the Supreme Court in 
the case of Milligan, and we trust will be omitted in subsequent editions. 

The fact, we think, is, that the War Department, instead of allowing the “ will 
of the commanding general ” full sway where there was war, and the laws of the 
land uninterrupted power where there was peace, attempted to extend over the 
whole country a compromise between the two, — some so-called ‘* laws of war,” — 
which unduly abridged the authority of the generals in the field and the liber- 
ties of the citizens at home. 


Massachusetts Ecclesiastical Law. By Epwarp Buck, of the Suffolk Bar. 
Boston: Gould & Lincoln. 1866. 


Tue author of this book has apparently attempted to write, not so much for 
the instruction of the profession, as for the edification of the general public. If 
he has not avoided the weightier and drier matters of the law, he has certainly 
endeavored to clothe his legal points and illustrations in the more cheerful garb 
of a running historical sketch, in some places quite amusing, of ecclesiastical 
matters in Massachusetts. But it would be hardly fair to speak of this work of 
Mr. Buck’s as of most other law books. It was obviously written to answer a 
somewhat different purpose. The learned author has not aimed merely to collate 
and arrange the cases under the various topics of his essay, and to state the dry 
principles of law applicable to them; but he has endeavored to trace the gradual 
progress of thought and of legislative action in the State of Massachusetts on 
theological and ecclesiastical questions, not only by references to the cases and 
the statute books, but by making use of all the ordinary sources of information, 
such as the records of the colony, the platforms and creeds of the churches, the 
results of councils, the pamphlets and the periodical literature of the times. 


BOOK NOTICES. 561 


Such a mode of treatment undoubtedly would be inapplicable to most legal sub- 
jects; but there is a manifest difference between ecclesiastical law and other 
branches of legal learning. The method of Mr. Buck commends itself to the 
general reader on many grounds; and it is certainly especially suitable for the 
discussion of these mixed questions of law, theology, church government, and 
litics. 

sf Few topics admit of more interesting treatment than the history of theological 
and denominational quarrels; and in few communities have these quarrels been 
more frequent, or involved more important questions, than in Massachusetts. 
From the days when Ann Hutchinson was tried for Antinomianism to the modern 
disputes between the Unitarian ‘ parish” and the Orthodox * church,” ecclesi- 
astical battles have frequently agitated the public mind in this Commonwealth, 
and have often demanded and received their settlement at the hands of the civil 
authorities. The history of this community, originating as it did in the effort 
made by the Puritans to found a State which should be the expression of their 
religious ideas, and of those ideas only, and gradually changing its structure 
until it has become the home: of all opinions indifferently, is interesting and 
instructive, even when studied in the statutes and the reports. The gradual sepa- 
ration of the Church from the State can be properly viewed only by examining 
the cases relating to church property and the rights of ministers. The curious 
suits arising out of the doings of ‘* councils” throw much light on the relations 
of the congregational minister to his church, and of one congregational church 
to another, at different periods during the last two hundred years. Closely con- 
nected, too, with these subjects is the law of charitable and pious uses, in the 
discussion of which we stumble on many of the gravest questions of theology, and 
witness in the recorded decisions of the courts the traces of the great waves of 
religious excitement. 

Those of the laity interested in ecclesiastical questions will do well to read 
the work of Mr. Buck, where the legal history of the subject is presented in a 
popular and readable form. While, as we have above intimated, the author has 
not thrown his essay into the usual shape, his book is decidedly the best on the 
subject, — much better than that of Mr. Tyler, which we noticed in our last 
number. Mr. Buck has furnished the materials necessary to any one looking up 
the law of the topics of which he treats; and his examination of the leading 
cases will often be found interesting. 


Manual of the Overseers of the Poor of Boston. Boston: J. E. Farwell & Co. 

1866. 

Tue city of Boston has, under a recent act of the Legislature, re-organized its 
system of poor-law administration. The reforms adopted have been generally 
approved. Systematic investigation of all applications for aid, an excellent 
method of record and registration, and the extension of relief almost exclusively 
to the aged and infirm, have had a tendency to break up habits of begging and 
dependence. A central bureau of charity is soon to be erected; and, when the 
principal agencies for out-door relief and for providing employment are co-opera- 
ting in unison under its roof, if poverty be not diminished, indiscriminate alms- 
giving will no longer be responsible for its increase. This plan of centralization 
deserves thoughtful consideration by all who take an interest in the improvement 
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of the condition of the poor, and, if found to work as well as it promises, should 
be adopted for all large cities. Our present object, however, is not so much to 
pass judgment upon the plan, as to call attention to the manual recently published 
by the Board of Overseers of the Poor. Its preparation, intrusted to a com- 
mittee of their own number, principally devolved on the chairman, a well-known 
member of the Boston bar; and it will not occasion surprise that the work should 
have been well performed. It contains a compendium of the history of the poor 
laws from the early days of the colony ; presenting a full synopsis of the statutes, 
general and special, bearing upon the subject, so far as they relate to Boston, 
and also a complete digest of adjudicated cases. The professional reader will 
also find in the extracts from the town and county records, and in the statement 
of the trusts and bequests vested in the overseers as a corporation, much to 
instruct and interest. As early as 1639, provision was made for the support and 
employment of the poor, and a mode adopted for determining which of the 
towns should be chargeable. From that time the law has been repeatedly modi- 
fied: and Mr. Leavitt, in a small work upon the pauper laws of Massachusetts, 
published in 1810 and now out of print, divides-the interval from 1692 to 1810, 
which we are told may be extended to 1822, into five different periods ; (1) 1692 
to 1701, (2) 1701 to 1767, (3) 1767 to 1789, (4) 1789 to 1794, and (5) 1794 
to 1810. The manual clearly presents the distinctions in the law at these differ- 
ent periods. The rules which were adopted for relief and settlement in 1794 
have since been little modified, and still subsist substantially under the provisions 
of the 69th and 70th chapters of the General Statutes. The late civil war hav- 
ing created a new class of claimants for public relief, an act, passed in 1865, 
inposed on cities and towns the duty of providing for soldiers who have served 
in their respective quotas, as also for their families. 

The digest is of course merely an index to the reports: the cases cited con- 
stitute a most interesting field of inquiry. In the late controversy as to the 
ante-revolutionary existence of slavery in Massachusetts, the settlement cases 
furnished much valuable material. They afford also an insight into other domes- 
tic relations in former days, and will well repay perusal. But what especially 
attracts attention is the eagerness they exhibit in the cities and towns to relieve 
themselves from liability to support their poorer inhabitants. Pretexts are 
exhausted by official ingenuity to escape unwelcome burdens. Poverty is driven 
out like a pestilence ; and assessors do not seruple to defraud of their franchise 
those for whose support a town might become liable, if, by paying their poll-tax 
to vote, they should gain a settlement. But we must not too hastily judge. If 
public policy and Christian charity demand that no one shall suffer from want 
within our borders, justice to ail requires that the obligation to aid shall be wisely 
vested and clearly defined. A settlement gained can only be divested by aequir- 
ing another; and the allowance of a small claim for relief may subject a town to 
liability for generations of paupers. For the poor laws to be wisely administered, 
they should be thoroughly understood. It is especially incumbent upon the 
profession, not only to know what they are, but to mark well their practical 
operations, and to suggest remedies for evils of magnitude. Questions of greater 
importance than heretofore will occur in their practice ; and opportunities will be 
presented to make their influence and practical wisdom of avail in the perplexity 
growing out of our present social condition, The volume under review is full 


I 


BOOK NOTICES. 563 


of information of value to those who take an interest in the subject, not only in 
the city of Boston, but throughout the State; and we cheerfully recommend it 
for a place in every library. 


Common Bench Reports. New Series. Cases argued and determined in the 
Court of Common Pleas, and in the Exchequer Chamber, in Hilary and 
Easter Terms and Vacations, 1865. By Joun Scort, Esq. Vol. XVIII. 
(Vol. CXIV. of the English Common Law Reports.] With References to 
Decisions in the American Courts. James Parsons, Esq., Editor. Phila- 
delphia: T. & J. W. Johnson & Co. 1866. 


Tue long series of the English ‘‘ Common Bench Reports” is drawing to a 
close. The present volume comes down through Easter Term, 1865, and the 
new series of ‘‘ Law Reports” commences with Michaelmas Term of the same 
year; so that of the cases in the court of Common Pleas there remain to be re- 
ported only those decided in Trinity Term, 1865. 

During the time covered by these reports, and down to the recent resignation ° 
of Lord Chief Justice Erle, the Common Pleas has been confessedly the ablest 
of the English common law courts; and, of the questions brought before it, a 
smaller proportion in general touch matters of only local interest than is the case 
with those, at any rate, before the Queen’s Bench. The present volume, how- 
ever, is rather an exception ; one hundred and seventeen pages being filled with 
appeals from barristers appointed to revise the registers of electors. 

There are two or three American notes: one (p. 239) on the respective liabili- 
ties of lessor and lessee railroad companies for injury to third persons; another 
(p. 417) on the suppression of a prosecution as consideration for a contract; a 
third (p. 466) on the measure of damages for non-delivery of chattels; and, on 
page 529, the necessity of delivery to make valid a parol gift is discussed. 

Four cases at least of those reported in this volume have been: carried to the 
Exchequer Chamber: in two instances, the decision of the Court of Common 
Pleas has been reversed, — Bullen v. Sharp, Law Rep. 1 C. P. 86; and Coles v. 
Turner, Law Rep. 1 C. P. 373. Neill v. Whitworth and Scrivener v. Pask have 
been affirmed: the former, Law Rep. 1 C. P. 684; and the latter, Law Rep. 
1C. P. 715. At the end of the volume are reported two cases from 11 H. L. 
Cas., Jellicoe v. Gardiner and Mersey Docks Trustees v. Cameron. 

We give a few of the more interesting points decided : — 

In an action by an indorsee against A. and B. as acceptors, B. was defaulted ; 
A. pleaded that he did not accept. At the trial, it appeared that A. and B. were 
partners, and that the bill had been accepted by B. without the knowledge and 
in fraud of A., and for his own private purposes. Held, that this cast on the 
plaintiff the burden of proving that he gave value for the bill. — Hogg v. Skeen, 
p- 426. 

One who buys goods of a person whom he knows to be selling them as an 
agent cannot set off, in an action by the principal for their price, a debt due to 
him from the agent, even though he did not at the time of the purchase know, 
and had not the means of knowing, who was the real owner. — Semenza v. Brins- 
ley, p- 467. 

An acceptor for honor of the drawer is estopped from denying that the bill is 
a valid bill, and therefore to an action by an indorsee he cannot set up in de- 
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fence that the payee is a fictitious person, and that he was ignorant of that fact 
when he accepted the bill. — Phillips v. im Thurn p. 694. 

Through defect of fences which it was the defendant’s duty to repair, his 
mare strayed in the night time from his close into an adjoining field, and so into 
a field of the plaintiff's in which was a horse. From some unexplained cause, the 
animals quarrelled ; and the result was that the plaintiff's horse received a kick 
from the defendant’s mare, which broke his leg, and he was necessarily killed. 
Held, that the defendant was responsible for his mare’s trespass, and that the 
damage was not too remote. — Lee v. Riley, p. 722. 

The plaintiffs employed A., an attorney, to sue B. for the price of a piano- 
forte sold and delivered. The cause having proceeded as far as the joinder of 
issue, A. finding B. unable to pay, agreed with him (by his managing clerk) that 
the plaintiffs should take back the piano-forte, and that the costs should be paid 
by certain instalments. The plaintiffs, on being informed of this arrangement, 
repudiated it, and A. gave notice of trial. Held, upon a motion to stay the pro- 
ceedings on the ground that the action was settled, that this compromise was within 
the general scope of the attorney's authority, and binding as between the plain- 
tiffs and B. Whether it would have been competent to the attorney to accept 
any other goods in satisfaction of his client’s claim, quaere.— Prestwich v. 
Poley, p. 806. 

A vessel was stranded and frozen up in the St. Lawrence in the beginning of 
the winter; and, on the breaking up of the ice in the spring, she was found to 
be in imminent peril: and, after several surveys, both ship and cargo were sold 
under circumstances which the jury found to constitute a reasonable necessity 
for an immediate sale; the expense of getting the ship afloat and repairing her, 
and of forwarding the cargo (timber) to its destination (Liverpool), being greater 
than their value when so respectively repaired and carried. Held, that the un- 
derwriters on cargo were liable as for a total loss, without notice of abandon- 
ment; the information of the loss and of the sale having both reached the 
assured at the same time. —Farnworth v. Hyde, p. 835. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin. With Tables of the Cases and Principal Matters. By O. M. 
Conover, Official Reporter. Vol. XIX. Containing the cases decided at 
January Term, 1865, and most of the cases decided at June Term, 1865. 
Madison: Atwood & Rublee. 1866. 


Tue seven hundred pages of this volume contain many interesting cases, the 
more important of which will be found in our selected digest. The opinions are 
generally brief; the most elaborate being those delivered in the case of Jones v. 
Estate of Keep, p. 369, in which a majority of the court hold that the provision 
of the Act of Congress, July 1, 1862, requiring stamps to be affixed to ‘ writs 
or other original process, by which any suit is commenced in a court of record,” 
is unconstitutional as applied tothe process of State courts. The point has 
often been discussed at the bar and alluded to on the bench, but we are not aware 
that the precise question has been before decided by the highest court of any 
State. As usual, in the reports of the Western States, many cases turn on the 
validity of tax titles. 

The reporter’s work appears to be generally well done. A practice, however, 
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has grown up in modern reporting, to be observed in this volume as well as in 
many others, which calls for animadversion. The office of a head-note, or, as it 
seems to be the fashion to call it, ‘‘ a syllabus,” is to state with the utmost brevity - 
which is consistent with accuracy the exact point decided. In recent reports, it 
too often contains an abstract of the whole opinion, comprising unnecessary dicta, 
and statements of the most elementary principles, but leaving the point decided 
to be determined only by inference. It is not too much to say, that, if all the 
cases in the State courts were properly reported, the digests would not be more 
than a third of their present size, and that the labor of examination would be at 

least proportionately decreased. The reports in the Supreme Court of the 
United States by Mr. Howard, we have always considered, in this respect (as in- 
deed, before the advent of Mr. Wallace, in all respects), the ne plus ultra of bad 
reporting. Mr. Conover is by no means so great a sinner as he, nor as many 
others ; but his head-notes might be much improved in the qualities of brevity 
and precision. 


Observations on the Authenticity of the Gospels. By a Layman. Chicago: E. 

B. Myers & Chandler. Boston: Nichols & Noyes. 1867. 

AN attempt to settle the difficult question of the authenticity of the Gospels on 
strictly legal principles was made some twenty years ago by the late Professor 
Greenleaf, of Harvard University, then the Royall Professor of Law. He 
endeavored to show, that, by the rules which govern courts of common law 
in the admission and exclusion of evidence, the authenticity of the Gospels can 
be proved. It was generally supposed, and it was rightly supposed, that, if there 
was any branch of the law with which that learned gentleman was more familiar 
than with any other, it was the doctrine of evidence. On this subject, Mr. 
Greenleaf expended much of his time and labor after he had retired from the 
active duties of the profession; and his ‘‘ Treatise on the Law of Evidence” has 
always ranked as an authority, and deservedly so. But in the enterprise of 
showing that the question of the authenticity of the Gospels could be determined 
by the legal rules of evidence, Mr. Greenleaf failed. The effort was a well- 
meant and pious effort, but it was an entire failure. That it was a failure, and 
why it was so, is very clearly shown in the admirable little book before us. The 
author, who is a ‘‘ layman” only as respects the clergy, and is an eminent mem- 
ber of the bar, has rendered a double service to the public in writing this brief 
essay. He has exposed the fallacies in Professor Greenleaf’s book, — an unwel- 
come task, doubtless, but none the less a service to the cause of truth; and he 
has moreover, with the acumen and sound judgment of an able and experienced 
lawyer, indicated the line which the argument should pursue, and briefly noted 
the main points on which it rests. It is refreshing to see this subject discussed 
by a man who has had the advantage of a legal training. It is a relief to get the 
whole thing summed up in a few words, to get, in fact, a brief ‘‘ report of the 
case,” and one on which we may depend. 

The learned author has in the latter part of his work adverted somewhat at 
length to the doctrines of Emanuel Swedenborg. We can only say here, that 
we are sure the public will feel under obligations for any attempt to render these 
doctrines more intelligible, and to present the peculiar views of the New Church 
in a manner more likely to secure for them the respect which they deserve. The 
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catalogue of the works of Swedenborg, and the list of books advocating and 
illustrating his doctrines, will be found valuable. 


Insanity in its Medico-legal Relations. Opinion relative to the Testamentary 
Capacity of the late James C. Johnston, of Chowan County, North Carolina, 
By Wituiuam A. Hammonp, M.D., &. New York: Baker, Voorhis & Co, 
1866. 

Dr. Hammonp has not confined himself, in this interesting pamphlet, to a 
mere examination of the case of Mr. Johnston’s capacity to make a will, but has 
given a clear and satisfactory essay on certain forms of insanity, especially 
monomania. Enough is said about the general subject to lay the foundation for 
a discussion of this particular species of the disease. With reference to the 
difficult question of the concealment of the disease by the patient before its ex- 
istence is suspected by his family and friends, and also as to its continued exist- 
ence during what are called ‘‘ lucid intervals,” the essay is exceedingly full and 
clear. Much light is thrown upon the nature and limitations of these so-called 
** lucid intervals ;” and the criticisms on soine of the older decisions of the courts 
regarding the testator’s capacity during them will, we think, be generally ac- 
cepted by the profession. The citations from the standard authorities are fre- 
quent, and the discussion is enlivened by many cases which well illustrate the 
subject. ‘The more recent works on insanity are also liberally referred to; and 
we should judge that the writer’s views would be generally approved by his more 
advanced professional brethren, as might be supposed of a gentleman of Dr. 
Hammond’s high and deserved reputation. 


Additional Notes on the History of Slavery in Massachusetts. By Gro. H. 

Moore, New York. 

Mr. Moore’s previous ‘‘ Notes on the History of Slavery in Massachusetts” 
called forth several notices, and one of the ablest of the answers made to it was an 
article published in the ‘* Boston Daily Advertiser.” To this article, Mr. Moore 
now replies. The main point at issue between Mr. Moore and his opponents is 
whether slavery was by law hereditary in Massachusetts. Mr. Moore maintains 
that it was, in opposition to the opinion which has often been expressed by 
the Supreme Court of the Commonwealth. We think the question can hardly be 
considered as satisfactorily settled, and further controversy may naturally be an- 
ticipated on the matter. Whether Mr. Moore’s reply is fair and accurate, we do 
not pretend to judge: it is certainly lively and amusing. 


Memorial of the late James L. Petigru. Préceedings of the Bar of Charleston, 

S.C., March 25, 1863. New York: Richardson & Co. 1866. 

Tuis tribute to the memory of an able lawyer-and of a brave and noble man 
is alike honorable to him who was its subject and to those who offered it. 

Mr. Petigru was indeed a remarkable man, and remarkable was the feeling 
which he inspired. One who could live not only unmolested but honored, and 
could die mourned in the midst of a community intensely excited on a subject on 
which he differed diametrically from them, must have possessed great strength 
and sweetness of character; and the words of his professional brethren, deeply 
felt, as they evidently were, prove the estimation in which they held him. Seve- 
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ral acts showing his kindness and integrity are related. We copy the following 
from the speech of Mr. Ramsay: ‘‘ When the Sequestration Act required the 
confidence of clients to be betrayed, the trusts of imbecile age, incapable in- 
fancy, irresponsible lunacy, the defence of widows and helpless women, the ties 
of nearest kindred and sacred gratitude, all to be abandoned, his was the voice 
that gave denial to the delator’s search. His last effort was truly the coronation 
of his work. Who can forget his voice, so long eloquent for others, then plead- 
ing for himself, as to the question why he made refusal, as he answered with a 
despairing accent, ‘ Because I was free born’?” 

It is to be regretted that this memorial to Mr. Petigru, who, amongst his other 
merits, is said to have been an elegant scholar, should be deformed with such 
ludicrous expressions as, ‘* He has been translated from the bar of his country 
to the bar of God;” and ‘‘ His effort ever seemed to be rather to eviscerate 
truth and justice than to succeed in his object at their expense ;” and with such 
extraordinary misquotations as ‘‘ The injunction of the Psalmist, ‘Seek peace 
and insure it;’” and 

“ Ars utinam mores animumque effingere posset 
Pulchrior in terris — nulla tabula foret.” ; 

The first, of course, should read ‘‘ Seek peace and pursue [ensue] it.” 
What the correct reading of the Latin lines may be, we do not know; but the ex- 
cruciatingly false quantity in the second line proves that, whatever may be right, 
the verse, as quoted, is wrong. 


Is the Cotton Tax Constitutional? An Opinion upon the Constitutionality of the 
Tax of three cents per pound on Unmanufactured Cotton under the Act of 
July 13, 1866. By Matcorm Campset, of the New York Bar. New 
York. 1866. 

Iv this opinion, Mr. Campbell contends that the cotton tax is unconstitutional, 
because (1) violating the provision of Art. L., § 9, of the Constitution, that ‘*no 
tax or duty shall be laid on articles exported from any State ;” and because (2) 
the tax is a direct tax, and is not laid on the States in proportion to their popu- 
lation in violation of § 2 of the same article. 

The first point is supported mainly by an argument drawn from the decision in 
Brown v. Maryland, 12 Wheat. 419. 

In support of the second point are cited the following dictum of Patterson, J., 
in Hylton v. United States, 3 Dall. 171: ‘Perhaps the immediate product of 
land in its original and crude state, ought to be considered as the land itself; it 
makes part of it; or else the provision against taxing exports would be easily 
eluded. Land independently of its produce is of no value,” and the opinions 
expressed in the several State conventions which adopted the Constitution. The 
statement of the discussions in the conventions on the nature of direct taxation 
is of great interest and value; and the whole opinion of Mr. Campbell is worth 
reading by any one who is interested in the question. 


The Western Jurist. A Law Magazine: Designed to meet the Requirements of 
the Legal Profession in the West. February, 1867. Vol. I., No.1. Des 
Moines, Iowa: Mills & Co. 


Tuts first number of a law magazine, which it is intended to publish every 
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two months, presents a creditable appearance. It contains an interesting article 
on the Law of Surface Waters, and abstracts of cases decided in the Supreme 
Courts of Iowa, Missouri, and Kansas. The notice of Kent’s Commentaries, 
though we should be sorry to see all the reviewer's suggestions adopted, is a 
good example of conscientious and careful criticism. 


The Pacific Law Magazine. January, 1867. Vol. I., No. 1. San Francisco, 

Tue Pacific Law Magazine is a periodical to be published monthly, and which 
is to contain all the cases decided by the Supreme Court of California, and also 
other legal intelligence. Among the articles, we would specially refer to one on 
Ejectment by one Tenant in Common against another, and to another in Dis- 
charge on Habeus (sic) Corpus. We have to give our thanks for a kindly notice 
of the American Law Review, and acknowledge the justness of the criticism 
passed on a mode of citation adopted in our first number. The most conclusive 
evidence, however, of the appreciation of our labors on the Pacific Coast is 
found in the fact, that, of the 66 pages of the Pacific Law Magazine which do not 
contain the opinions of the Supreme Court of California, nearly a quarter are 
taken from the American Law Review. We wish our transcontinental contem- 
porary all success. . 


The American Law Register. For December, 1866, and January and February, 
1867. Philadelphia: D. B. Canfield & Co. 


The Upper Canada Law Journal. For December, 1866, and J. anuary and Feb- 
ruary, 1867. Toronto. 


The Lower Canada Law Journal. For December, 1866, and January and Feb- 
ruary, 1867. Montreal. 


Legal Intelligencer. Philadelphia. 
Pittsburgh Legal Journal. Pittsburgh. 
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AMERICA SINCE JAN. 1, 1867. 
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New York. 

Allen’s Massachusetts Reports. Vol. 11. 8vo, sheep, $5.50. Hurd & Houghton, 
New York. 
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Moses’ Law of Mandamus and the en connected with it: with an Appendix 
of Forms. 8vo, sheep, $3.50. W. Gould, Albany. 

New English Law Reports (Reprint). Subscription, $25 per annum. T. &. J. W. 
Johnson & Co., Philadelphia. 

Parsons’s Treatise on the Law of Partnership. 8vo, sheep, $7.50. Little, Brown 
& Co., Boston. 

Pulbrook’s Treatise on Companies Limited by Guarantee. 12mo, cloth, 2s. 6d. E. 
Wilson, London. 

Raff’s War Claimant’s Guide. 12mo, sheep, $4. Robert Clarke & Co., Cincinnati. 

Railway Acts, 1830 to 1866, with Index. Edited by James Bigg. Twelfth edition. 
12mo, cloth, 12s. Waterlow, London. 

Richardson’s South Carolina Law and Equity Reports. Vol. 13. 8vo, sheep, $8. 
Dawson & Co., Charleston. 

Saunders’s Practice of the Magistrates’ Courts. Third edition. 12mo, cloth, 12s. 6d. 
H. Cox, London. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Minuican’s Cast. — The decision of the Supreme Court of the United States 
in the case of Milligan has called forth a great deal of hostile criticism. The 
comments which it has provoked are of a most unfortunate nature, and may even 
be deemed dangerous in their effect upon the public mind. The opinions of the 
majority and of the minority of the court have been received, not as judicial 
opinions, but as party votes; and the members of the most exalted tribunal in 
the nation have been assailed with all manner of abuse. Their offence has been, 
in the minds of some, that they were governed in their decision by their political 
aflinities, while others have charged them with deserting the principles of their 
party. Inconsistent as are these charges, — groundless as may be the first, and 
foolish, or worse than foolish, the second,— yet for the existence of these 
charges the judges themselves, we say it with deep regret, must be held primarily 
responsible. But the temper of the public mind cannot be justified. The atti- 
tude of the people towards the great tribunal which has so much of our liberty 
and safety in its keeping cannot be considered satisfactory. 

The case was briefly this : — 

Milligan, a citizen of Indiana, the petitioner for a writ of habeas corpus, had 
been imprisoned and sentenced, during the late war, by a military commission, 
sitting in the State of Indiana, under the authority of the President of the 
United States. That the President had no power to establish a military com- 
mission to try civilians in a part of the country not invaded by hostile armies nor 
in a state of insurrection, but in which the regular courts of law were in full 
and unimpeded operation, was decided unanimously by the court, and the pris- 
oner was discharged. There were other subordinate questions in the case, but 
on them also there was no difference of opinion. On the main point at issue, 
we repeat, ail the nine judges agreed. It is rare that the whole court agrees on 
any constitutional question: it is still more rare when the court agrees to decide 
an important question in opposition to executive authority and the current of 
popular feeling ; and such unanimity is too precious a thing to be hid under 
a bushel. Had this unanimous opinion been given simply and directly, it 


would have established for ever a solid principle of law, on which, in all troublous 
times, the country could have relied. It would have been a strong defence 
against all assaults upon the liberties of the people. It would have commanded 
universal respect, and would have enlisted in its support the sound judgment 
and the common sense of the nation. 

But the court did not deliver a unanimous opinion. They divided on a point 
which was not before them for adjudication; and by so doing have withdrawn 
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public attention from the question really determined, so that the decision has in 
great measure failed of its effect. With all possible respect for the court, we 
cannot but think that they have failed in their duty. We cannot but believe that 
an opinion might have been written in which all the judges could have concurred ; 
and, considering how vitally important it is to the permanence of our institu- 
tions that the authority of the Supreme Court should be respected and reve- 
renced throughout the country, and how, without the least violation of conscience, 
—had they, in truth, simply adhered to their plain duty as judges, —they could 
have united in one opinion on this most important case, we deem the course they 
saw fit to adopt matter for great regret. Instead of approaching the subject of 
the powers of the co-ordinate branches of the government as one of great deli- 
cacy, which they were loath to consider, but which they felt bound to pass upon 
because it was involved in the righteous decision of the cause before them, yet 
concerning which they had nothing to do, and would have nothing to say, except 
so far as. it was necessary to the determination of that cause, they have seemed 
eager to go beyond the record, and not only to state the reason of their present 
judgment, but to lay down the principles on which they would decide other ques- 
tions, not now before them, involving the gravest and highest powers of Congress. 
They have seemed to forget how all-important it is for the preservation of their 
influence that they should confine themselves to their duties as judges between 
the parties in a particular case; how certainly the jealousy of the co-ordinate 
departments of the government and of the people would be excited by any 
attempt on their part to exceed their constitutional functions ; and how, the more 
a case before the Supreme Court assumes a political aspect, the more cautious 
should the judges be to confine themselves within their proper limits. 

We cannot undertake to apportion the blame in this matter. Perhaps the 
majority of the court may be justly held to have erred more than the minority, for 
they could have refrained from enunciating the dictum to which the minority 
refused their assent. The minority, however, by taking up the gauntlet, as they 
did, and, instead of simply pointing out that their associates had travelled out of 
the record, and that to the unnecessarily obtruded dictum they could not assent, — 
a course which would have gained them the respect of every lawyer who appre- 
ciates the judicial office, — by arguing on the other side, have rendered them- 
selves almost, if not quite, equally obnoxious to criticism. The conduct of both 
sides of the court in this case was unwise and unprofessional, — unprofes- 
sional because they should have confined themselves to their duty as judges; 
unwise, because as men of common sense, they should have known the danger . 
of dragging the great tribunal of which they were members into the political 
controversies of the day. In John Stuart Mill’s admirable treatise on repre- 
sentative government, there is a passage so precisely in point that we cannot 
refrain from quoting it. After speaking of the Supreme Court of the United 
States as constituting a new feature in representative government, of the very 
natural doubts which the founders of the Constitution entertained of the work- 
ing of such an institution, and of the general success which has attended it, 
he says: ‘* The eminently beneficial working of so singular a provision is proba- 
bly, as M. de Tocqueville remarks, in a great measure attributable to the pecu- 
liarity inherent in a court of justice acting as such, —namely, that it does not 
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man and man is brought before it judicially, involving the point in dispute; 
from which arises the happy effect, that its declarations are not made in a 
very early stage of the controversy; that much popular discussion usually pre- 
cedes them; that the court decides after hearing the point fully argued on both 
sides by lawyers of reputation; decides only as much of a question at a time as 
is required by the case before it ; and its decision, instead of being volunteered 
for political purposes, is drawn from it by the duty, which it cannot refuse to 
fulfil, of dispensing’ justice impartially between adverse litigants.” And we can- 
not avoid referring, while on this topic, to the well-known and most unfortunate 
decision of this court in the Dred Scott case; when the very unprofessional 
course taken by the late Chief Justice and many of his associates, in attempting 
to decide grave questions of constitutional law, on the solution of which the 
country was divided, and concerning which political parties waged a fierce con- 
troversy, but a consideration of which was certainly not required by the view 
of the case taken by him and by a majority of the court, was followed by such a 
marked loss of respect for the authority of this great tribunal. 

But, however much the Supreme Court’may have provoked criticism, none the 
less is much of that criticism to be deprecated. And the most alarming feature 
in such criticism is not indignation that the judges have decided from political 
prepossessions, but a feeling that they are to blame if they do not, —a feeling 
that a judge of the Supreme Court of the United States who gives judgment 
contrary to the wishes for the time being, of a majority of the people, or, at 
any rate, contrary to the wishes of an administration which raised him to the 
bench, is liable to the same just censure that waits upon a politician who has left the 
party to which he has pledged himself, and votes with the opposition ; that a judge 
is, in fact, a representative to carry out the wishes of a political party. Against 
this degradation of the judicial office we protest. For what is the Supreme 
Court mainly established but that it may be a tribunal of last resort, composed 
of men uninfluenced by executive or legislative power or popular impulse, who 
may do justice, free, as far as the lot of humanity admits, from party passion or 
political expediency ? 

That this feeling which we condemn is in great measure due to the system of 
electing judges for short terms, which has unfortunately prevailed to such a large 
extent throughout the country, we cannot doubt. Election implies a nomination 
by a political party ; and that implies a subjection on the part of the candidate to 
party tests, and that suggests unavoidably the right of the public to demand 
political consistency from the candidate after he is elected. We have not room 
here to do more than indicate the disastrous consequences of involving the judi- 
ciary of the country in party polities. To use again the words of Mr. Mill, — 
certainly no lukewarm lover of republican institutions, — the innovation of an 
elective judiciary ‘‘ may with reason be regarded as the first great downward 
step in the degeneration of modern democratic government.” No better illus- 
tration, certainly, of its ill effect could be imagined, than that the Supreme 
Court of the United States should be supposed to decide as a matter of course all 
cases brought before them involving political questions in accordance with their 
political sympathies. It will be a dark day for this country when a charge like 
this can be generally believed, whether with good evidence or without. 

But while the existence of this feeling among the people is to be deprecated 
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and its growth lamented, there seems no good reason to believe that it has influ- 
enced either the majority or the minority of the Supreme Court in their recent 
decisions of constitutional questions. That the course of the judges in dividing 
in the Milligan case was unprofessional, unwise, and likely to be attended with 
disastrous consequences, we have already said; and we have spoken our minds 
freely, as the importance of the subject demands. But we cannot think that 
they have so far forgotten the duties and traditions of their high office as to be 
influenced by political motives. Whatever may be said of the dicta, the decision 
itself, —the unanimous decision of the Supreme Court, for such it was,’— claims 
the respect and deference which should always be accorded to the judgment of 
the highest tribunal in the nation, especially when that tribunal re-establishes the 
ancient liberties of the people, guaranteed by the Constitution of the United 
States. 


Tue Test Oatu.—In Ez parte Garland, a majority of the court, consisting 
of Justices Wayne, Nelson, Grier, Clifford, and Field, have held the test oath 
required, by the Act of Congress of 1862, to be taken by all attorneys and coun- 
sellors in United States Courts, to be unconstitutional and void. The Chief 
Justice and Justices Swayne, Davis, and Miller, dissented. Garland had been a 
member of the bar of the court, had afterwards been guilty of rebellion, and 
had received a pardon from the President. He claimed the right to resume 
his practice and standing in court without taking the oath. The question was 
certainly a most difficult one, and we are not surprised at the difference of 
opinion ; * but it is to be regretted that the subject has added another matter of 
dispute to those already existing between the judicial and legislative departments 
of government, and one in which the judgment of the Supreme Court is again 
that of a bare majority of the judges. In another case, the test oath required 
to be taken by the new Missouri Constitution, not only by all public officers and 
lawyers, but by all clergymen before they could officiate in that State, was de- 
clared to be in conflict with the Constitution of the United States. 

Soon after the decision of the supreme tribunal of the nation upon this sub- 
ject, Mr. Allen Magruder, who had been an officer in the Confederate army, but 
had recently been pardoned, applied for admission to the bar of the Supreme 
Court of the District of Columbia. He had already been admitted to the bar of 
the United States Supreme Court, without taking the oath, after the decision in 
Garland’s case. But notwithstanding his application was refused. The case 
differed from that of Garland, inasmuch as Magruder had never been admitted 
to the bar of the District. How far this should have affected the decision we 
will not discuss ; but another ground on which Mr. Chief Justice Cartter rests his 
judgment cannot be passed without remark. This ground for refusing to follow 
the decision of the Supreme Court is that that court has declared that it cannot 
review the decisions of lower courts on the question of admissions to the bar, 
considering the whole matter one of discretion. This is true, but it in no 
manner justifies Judge Cartter’s decision. A constitutional majority of the 
higher tribunal has declared the test oath invalid. That judgment is binding 


* On the point whether expulsion from the bar is a punishment, see Ex parte Ran- 
dall, 11 Allen, 478, and the English cases there cited. 
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upon all courts in the country. Suppose the cases reversed. If the Supreme 
Court of the United States had declared the act imposing the test oath consti- 
tutional and binding, on Judge Cartter’s theory, the lower court could have 
declared it unconstitutional, and admitted persons to practise at its bar who had 
not taken the oath prescribed by an Act of Congress, declared to be constitu- 
tional by the Supreme Court, on the ground that the admission of persons to the 
bar was a matter of judicial discretion not cognizable by the higher court. 
This is exactly the same case; and, to extend it further, the different Circuit 
courts may disregard the constitutional decisions of the Supreme Court in all 
cases in which, from the small amount involved, no appeal lies. A judicial discre- 
tion is to be exercised according to the rules of law; and a decision on a consti- 
tutional question by the court intrusted by the Constitution with the duty of 
interpreting it is binding upon all inf~ior tribunals until reversed. 


Tue Banxrurr Law.—Congress has at last enacted a general bankrupt 
law, and one which we trust will be generally acceptable. The general jurisdic- 
tion is vested in the several district courts, sulject to appeals and writs of error 
to the circuit courts. The immediate officers who supervise the proceedings are 
called registers, and they are nominated by the Chief Justice of the United 
States. There would seem to be no good reason for this extraordinary provision, 
which is certainly any thing but respectful to the judges of the circuit and dis- 
trict courts with whom the appointments should rest, unless it is that it is thought 
best to make the registers independent of the judges, in which case they should 
be appointed by the Executive. Nothing more objectionable or more repug- 
nant to our institutions could be well devised than to make the Chief Justice 
a dispenser of extensive public patronage. We may hereafter consider the new 
law at length. We now only have space to chronicle its enactment. 


JupGes’ SaLarres.— Congress adjourned without passing any general law 
on this subject, but we understand that the salaries of some of the district judges 
were raised by one of the numerous bills passed on the last day of the session. 


AppoInTMENT. — The Hon. Isaac F. Redfield, formerly Chief Justice of Ver- 
mont, and for the last six or seven years a prominent member of the Boston 
bar, has been appointed and has gone as commissioner to England, to protect 
the interests of the United States in various cases now pending before the Eng- 
li-h courts. Mr. Redfield is favorably known in England by his valuable legal 
writings, and has been most cordially received by the English bench and bar. 


Court or Crars.— Allowance to Officers of the Army for Servants. In 
the case of Gilmore v. United States, the court unanimously decided, that, from 
and after May 1, 1864, the allowance for pay of an officer’s servant was $16.00 
amonth, The Treasury Department have allowed this payment only since March 
8, 1865; before that time the allowance having been only $11.00 to an infantry, 
and $12.00 to a cavalry, officer. This decision is said to have established against 
the Government claims to the amount of two millions. 


Muutary Commissions. — United States District Court for the District of 
Delaware. United States v. Commandant of Fort Delaware. 
This case attracted considerable attention at the time, on account of its impor- 
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tant political aspect.. Four men, three being citizens of South Carolina and one 
of Georgia, were tried by a military commission convened at Charleston, by 
orders from the Headquarters of the Department of South Carolina, dated 
Dec. 26, 1865, on charges and specifications alleging, in substance, that, be- 
ing actuated by hostility to the United States, and with intent to oppose the 
military forces of the United States, on Oct. 8, 1865, at Brown's Ferry, S.C., 
whilst martial law was in force by authority of the President, did voluntarily 
associate with an armed band, and, acting therewith, with unlawful force, did 
attack and kill a military guard. The prisoners were found guilty, and sentenced 
to be hung; the President commuted the sentence, July 26, 1866, to impris- 
onment for life at the Dry Tortugas, whither they were sent; and they were re- 
moved thence, on the following 6th of August, to Fort Delaware, in Delaware. 
A writ of habeas corpus was issued for them, directed to the commandant of 
the Fort, who brought them into court, and made return of the facts substantially 
as above. We have been favored with a copy of the opinion delivered Nov. 
17, 1866, by Hon. Willard Hall, District Judge. The following is an ex- 
tract : — 


“The competency of the military commission to arraign, try, and sentence the 
prisoners upon the charges and specifications against them, is the single point for cdh- 
sideration. If the commission had jurisdiction, the proceedings are conclusive; if it 
had not, they are void. To sustain the proceedings of the commission, the case of 
The King v. John Suddis, 1 East, 306, has been cited for the admission of Mr. Erskine, 
that, in the absence of all civil judicature, the military may try offenders, assuming 
that the condition of South Carolina afforded ground to presume the absence of all 
civil judicature to try offenders. But public documents of which the court must take 
notice do not permit this presumption. The rebellion had ceased, and the authority 
of the United States was acknowledged in that State; so that, the 30th June, 1865, the 
President issued his proclamation appointing a provisional governor, with authority to 
exercise all the powers to enable the loyal people of that State to restore it to its con- 
stitutional relation to the United States, directing that the district judge of the district 
in which South Carolina is included proceed to hold courts within said State, accord- 
ing to the provisions of the acts of Congress, and that the Attorney General instruct 
the proper officers to libel, and bring to judgment and sale, property subject to confis- 
cation, and enforce the administration of justice, within the said State, in all matters 
within the cognizance and jurisdiction of the Federal courts, &c. Under this provi- 
sional governor, the institutions of the State were in operation; the people of the 
State elected a governor, who entered upon his duties Nov. 29, 1865; and the pro- 
visional governor, having fulfilled his office, was relieved Dec. 22, 1865; so that, before 
the issuing of this commission, Dec. 26, 1865, the State was, in fact, in the exercise 
of its civil functions. Besides, if the commission had been issued because of the 
absence of civil judicature to take cognizance of the crimes, it would, indeed it must 
have been, so suggested in some part of the proceedings; there being no such sugges- 
tion evinces there was no such ground for this commission; nor would a temporary 
abeyance of civil judicature give jurisdiction to a military commission to try and 
sentence, however the military might be justified in arresting and detaining for 
the proper tribunal. 

“The place to which Mr. Erskine’s remark in 1 East applied was Gibraltar, a 
distant fortress, purely military ; the subject, a soldier ; the decision has no application. 
Transactions in our army in Mexico have been referred to. Mexico was a foreign 
country, conquered, its language and institutions unknown; South Carolina, a State 
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of the Union rescued from rebellion, its laws and institutions restored. Acts of Con- 
gress, c. 75, § 21, 1863, and c. 215, 1864, have been relied upon for giving jurisdiction. 
The purpose of these acts is apparent on their face,—to enlarge the powers of the 
commanding general for executing, pardoning, or mitigating sentences of military 
commissions or courts martial, not to enlarge their jurisdiction. ‘The commission de- 
rives no authority from these acts; Congress intended no such thing. The ground 
on which this commission proceeded appears in the charges and specifications. It is, 
that the crimes were committed against a guard of the forces of the United States, 
composed of duly enlisted soldiers, on duty. The assumption is, that in cases of 
alleged offences by citizens against a guard of the army of the United States, detailed 
and on duty, and against enlisted soldiers on duty as such guard, it is competent to 
issue a military commission to arraign, try, and punish the offenders ; the gist of 
the assumption being, that, of alleged offences by citizens against soldiers, soldiers 
should be the judges. Is this position in accordance with sound reason, or the fun- 
damental principle of our laws? In so small a body, comparatively, as the army, 
8o associated, with so much in common, so sensitive, there must be an esprit de corps 
that will not allow us to expect impartial justice from them in collision with citizens, 
while the broad ground of citizenship is not liable to this objection. This aspect of 
the case exhibits nothing favoring trial by military commission of alleged offences by 
citizens against soldiers : on the contrary, all sound principles are opposed to subject- 
ing the accused to the disadvantages of such a trial.” 

The prisoners were discharged. How far this opinion is correct, and how far 
conformable with the actual state of affairs as declared to exist in the South by Acts 
of Congress, we do not undertake to judge: it is certainly matter of grave doubt. 


ILLINOIS. 


LeaisLature. — The legislators of a new State labor under some peculiar 
disadvantages. So long as they have the power to confer franchises and create 
corporations worth millions of dollars to those to whom they are granted, a rich, 
powerful, and seducing lobby is inevitable. And so long as we hold to the 
theory that schemes of improvement and development, even of a quasi public 
nature, should be left as far as possible to private enterprise, the promoters of 
such enterprises are entitled to a hearing. The questions themselves are the 
most difficult that can be presented to a legislative body. And whether, in the 
future growth and development of the country, these great corporations will work 
benefit or injury to the community, and under what conditions it is safe to allow 
them to try their experiments, are questions that require the most far-seeing 
sagacity to determine. 

The Legislature of Illinois, which recently adjourned after a session of some 
seven weeks, felt the full weight of these disadvantages. Thus, one set of gentle- 
men desired a corporation to build a bridge across the Mississippi at St. Louis; 
another set desired authority to dock in a few hundred acres of the lake in front 
of the central portion of Chicago, build a new harbor there, and render obsolete 
the Chicago River, with its sixteen miles of dockage; still another wished to 
construct a harbor at Calumet, and move Chicago some fifteen or twenty miles 
south, where many persons, wise in their generation, thought it ought originally 
to have been built. Then the question of building a new State House and a 
new penitentiary had to be decided, and an agricultural college to be located, 


SUMMARY OF EVENTS. 579 


—cities more in — claiming it than ever laid claim to Homer. And these 
interests and a thousand others were represented each by its own lobby, with 
rings and combinations among themselves, all supplied with every appliance for 
assisting the judgment and stimulating the nervous system of legislators which 
the modern art of lobbying has devised. It is the opinion of well-informed 
Western men (their judgment may be influenced by local prejudice), that no 
Eastern Legislature, under these circumstances, could have done any general 
legislation at all. 

Neither the legislators nor their constituents yet know exactly what legislation 
has been achieved. An omnibus bill is of public fame; but an omnibus for bills 
is peculiar to the legislation of Illinois. The device consists in ‘‘ loading an 
omnibus” with a great number of bills, most or all of which have been reported 
from the committees, and passing the whole by one call of the yeas and nays. 
As many as three hundred bills have been thus passed by one vote. To get 
your own bill into an omnibus, and to keep your opponent's bill out, affords one 
of the finest fields for the genius of the lobby. The device of putting two copies 
of your own bill into an omnibus, and allowing your triumphant opponent to 
pick one of them out, has been known to meet with a temporary success. The 
omnibus system has some disadvantages, but it expedites business, and cultivates 
great powers of memory and attention in our legislators, in order that they may 
be able to know what they are voting for. It is considered, on the whole, that 
the late Legislature was reasonably honest, diligent, and judicious. 

The most original piece of legislation, and another illustration of the certainty 
with which the usages of trade demand and obtain a legal sanction, is found in 
the grain warehouse bill, which has recently become a law in this State. The 
act defines two classes of grain warehouses, public and private. A public ware- 
house is one in which the grain of all depositors is kept in a common mass; the 
depositor receiving, not his own identical grain, but any grain of that grade in 
store in the warehouse at the time of delivery. A private warehouse is one in 
which the grain of each depositor is kept distinct and separate. The provisions 
of the act mainly apply to public warehouses. 

The most important provision of the act is that which makes the warehouse 
receipts of public warehouses negotiable instruments like promissory notes. 
Every commission merchant and grain dealer of Chicago has asserted, for the last 
ten years, that these receipts were so negotiable ; and they almost bullied the legal 
profession into admitting it. But merchants cannot make law now so easily as 
they did in the days of Lord Mansfield, and our Supreme Court decided against 
them. The law is, therefore, not at all revolutionary in its effsct on the practice 
of merchants, but merely a recognition of what they have long claimed to be 
law, and is indeed almost a necessity for the safe and speedy despatch of busi- 
ness. 

Another section of the act provides that all sales of grain for future delivery 
shall be null and void, and held to be gambling contracts; and all margins 
deposited by either party may be recovered back unless the seller, at the time of 
making the contract, was the actual owner of the grain or the agent of the 
owner. This act strikes at a large proportion of the grain contracts made at 
the centres of the grain traffic in the West. Our courts even hold that they 
know judicially what ‘seller thirty days” means in a grain contract, and need no 
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witness to explain it. That the mischief exists at which this statute is aimed, no 
one doubts; but legislation is powerless to reach it. The only effect of the act 
will be now and then to admit an unfortunate operator to plead ‘* the baby act,” 
while at the same time it strikes down a considerable class of legitimate business 
operations. There was, for instance, probably no government grain contractor 
in the late war who did not come within the purview of this act. 


Reports. — Several legal critics, and among them one in the last number of 
the ** Law Review,” have warmly approved the practice of Mr. Freeman in 
publishing in full the briefs of counsel in his Illinois Reports. It will be seen, 
that the judges of the Supreme Court have directed Mr. Freeman to discontinue 
this practice. With all deference to the learned critics above mentioned, we 
think the judges are right. No more useless expenditure of money for legal 
instruction can be made than that expended in the purchase of these briefs. If 
one-tenth of the space devoted to these briefs is given to a careful statement of 
the facts of the case, and the authorities cited on each side are given, it is all 
that is necessary or desirable. There is doubtless, now and then, a brief that 
merits publication. But to compel lawyers to buy so much chaff on the doubtful 
prospect of so little wheat is imposing on them a worse gambling contract than 
buying grain for a future delivery. No reflection is intended on Mr. Freeman’s 
Reports, nor on the experiment he has tried of publishing the briefs of counsel ; 
for his Reports are beyond doubt the ablest and most careful in the whole series 
of Illinois Reports. We only wish to say that the experiment failed. 


INDIANA. 


Supreme Court. — McCormack v. Humphreys. In this case, the court, in 
an elaborate opinion delivered by Mr. Chief Justice Ray, decide that the Act of 
Congress of March 3, 1863, § 5, which provides that if any suit, civil or criminal, 
is commenced against any person on account of an act done during the rebellion, 
by virtue or under color of authority from the President or Congress, the de- 
fendant may remove the suit into the United States Circuit Court, is constitu- 
tional. The following cases are referred to, in which the same point has been 
decided in the same way: <Athon v. Morton, per Davis, J., U.S. Circuit Court 
for the District of Indiana (1864); Tod v. Fairfield, 15 Ohio St. 377; Lister 
v. Butler, Supreme Court of New York; Milton v. Wilgus, per Bauarp, J., 
U. S. Circuit Court for the District of Kentucky. 


KANSAS. 


The third volume of Kansas Reports is just published: it contains several 
cases of interest. 

Questions of Indian title are discussed in Brown v. Belmarde, p. 41; and at 
length in Blue-Jacket v. Commissioners of Johnson County, p. 299. 

In Cusic v. Douglas, p. 123, it is held that the homestead exemption law 
does not violate the obligation of contracts. 
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In Simpson v. Mundee, p. 172, the court, following the general inclination of 
the American cases, decline to adopt the English doctrine of vendor's lien. 

Kallman v. United States Express Co., p. 205, is an instructive case. The 
receipt of an express company contained a stipulation that the company were not 
to be held liable for loss on any package for over $150, unless the value was 
stated in the receipt. The receipt did not show the value of the goods. Held, 
that the company was not bound to inquire into the value of the goods, but that 
the shipper, having received the freight without objection, was bound by its 
terms; that the burden of bringing notice of a change of common law liability 
home to the knowledge of the shipper rested on the carrier; but that being 
established, though the carrier would not be protected against the consequences 
of his fraud or gross negligence, yet the burden of proving that negligence or 
fraud was thrown upon the shipper. 

In a later case, Atchison v. Bartholow, not yet in print, the court denies the 
power of the Legislature to authorize a town to levy taxes by a special law. It 
is difficult to understand fully the reasons which have led several of the Western 
States to place so much importance on the difference between general and special 
laws as to make it a matter for constitutional provision. It may be, that under 
special laws corporate powers are too loosely granted; but it seems better to 
introduce guards which would insure careful legislation rather than to foster a 


distinction which has so often afforded assistance to shameless repudiation of 
contracts. 


MASSACHUSETTS. 


Tue Jackson Witt Case. Cy pres ry Cnaritres. — A curious case turn- 
ing on the construction of one of those wills which testators sometimes seem to 
make for the benefit of lawyers has been recently decided by the Supreme Court. 
Mr. Francis Jackson died in 1861, and by his will, dated Jan. 28, 1861, made 
the following bequests : — 


“ Article 4th. I give and bequeath to William Lloyd Garrison, Wendell Phillips, 
Edmund Quincy, Maria W. Chapman, L. Maria Child, Edmund Jackson, William I. 
Bowditch, Samuel May, Jr., and Charles K. Whipple, their successors and assigns, ten 
thousand dollars ; not for their own use, but in trust nevertheless, for them to use and 
expend at their discretion, without any responsibility to any one, in such sums, at 
such times, and such places, as they deem best, for the preparation and circulation of 
books, newspapers, the delivery of speeches, lectures, and such other means as in 
their judgment will create a public sentiment that will put an end to negro slavery 
in this country. 

“ My desire is that they may become a permanent organization; and I hope and 
trust that they will receive the services and sympathy, the donations and bequests, of 
the friend of the slave. 

“ Article 5th. I give and bequeath to the Board of Trustees named in the Fourth 
Article of this will, their successors and assigns, two thousand dollars; not for their 
own use, but in trust, nevertheless, to be expended by them at their discretion, with- 
out any responsibility to any one, for the benefit of fugitive slaves who may escape 
from the slaveholding States of this infamous Union from time to time. 

“Disregarding the self-evident declaration of 1776, repeated in her own Constitu- 
tion of 1780, that ‘all men are born free and equal,’ Massachusetts has since, in the 
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face of those solemn declarations, deliberately entered into a conspiracy with other 
States to aid them in enslaving millions of innocent persons. I have long labored to 
keep my native State out of her deep iniquity and her barefaced hypocrisy in this 
matter. I now enter my last protest against her inconsistency, her injustice and 
cruelty, towards an unoffending people. God save the fugitive slaves that escape to 
her borders, whatever may become of the Commonwealth of Massachusetts ! 

“ Article 6th. I give and bequeath to Wendell Phillips, of said Boston; Lucy 
Stone, formerly of Brookfield, Mass., now the wife of Henry Blackwell of New 
York ; and Susan B. Anthony, of Rochester, N.Y., — their successors and assigns, five 
thousand dollars ; not for their own use, but in trust, nevertheless, to be expended by 
them, without any responsibility to any one, at their discretion, in such sums, at 
such times, and in such places, as they may deem fit, to secure the passage of laws 
granting women, whether married or unmarried, the right to vote, to hold office, to 
hold, manage, and devise property, and all other civil rights enjoyed by men; and for 
the preparation and circulation of books, the delivery of lectures, and such other 
means as they may judge best.” 


The executor filed in the Supreme Court a bill in equity, in the nature of a 
bill of interpleader, to obtain the instructions of the court in regard to these 
bequests, as the heirs at law contended that the objects were illegal, and the be- 
quests void. The case was argued in 1863 and 1865, upon the subject of whether 
the bequests were valid; and, after the abolition of slavery on the Ist of January, 
1866, a third argument was had upon the application of the two first bequests, 
in case the court should hold them valid. Mr. Bartlett and Mr. J. G. King were 
of counsel for the heirs at law, and Mr. Sewall and Mr. G. W. Phillips for the 
trustees under the will. In January, 1867, the court decreed that — 


“The gift in the Fourth Article of the will, for the purpose of creating a public 
sentiment that would put an end to negro slavery in this country, constitutes a legal 
charity, which might, at the time of the testator’s death, have been applied in a law- 
ful manner. The gift in the Fifth Article, for the benefit of fugitive slaves, was also 
a charitable gift, which might, at that time, have been lawfully applied, at least to the 
extinguishment by purchase of the rights of those alleging themselves to be their 
masters, or to the relief of those fugitive slaves who might be in distress. 

“ These two charitable trusts, having taken effect at the death of the testator, were 
not terminated or destroyed by the abolition of slavery by the Thirteenth Article of 
Amendment of the United States Constitution, but are to be applied to carry out, ina 
lawful manner, the intentions of the testator as nearly as possible, according to a 
scheme to be settled by a master in chancery, and approved by the court before the 
funds are paid over to the trustees named in the will. The gift in the Sixth Article 
to create a trust, unrestricted in point of time, to secure the passage of laws granting 
to women different rights from those belonging to them under the existing Constitu- 
tion and laws, did not constitute a legal charity, and was therefore inoperative and 
void.” 

This case, re-aflirming, as it does, the judgment of Chief Justice Shaw in 
American Academy of Arts and Sciences v. Harvard College, 12 Gray, 582, 
settles the question that the so-called Cy pres doctrine is in force in Massachu- 
setts. 


JupGce Merrick. — The following notice of the late Judge Merrick has been 


kindly furnished us by a gentleman who was his contemporary at the Worcester 
bar: — 
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“The Hon. Pliny Merrick, late one of the justices of the Supreme Judicial Court, 
died at his residence in Boston on the Ist of February last, at the age of seventy-two. 
His life and services deserve something more than a passing notice, although, like 
those of most other prominent lawyers, they offer little material for interesting 
biography. He had, however, been so long before the public, and had held so many 
places of distinguished honor and trust, that it is not fitting that he should pass away 
from among us without at least a brief memorial. If it can do nothing for him, it 
may serve to encourage others by the example he has lett of an honorable and suc- 
cessful life. 

“He was born in Brookfield in 1794. His father was a lawyer of considerable 
eminence, and had held the office of justice of the Court of Sessions, and represented 
the county in the Senate. He died in 1814, the same year in which the subject of 
this notice was graduated at Harvard. Judge Merrick was fitted for the University 
at Leicester Academy, and in college held a respectable rank for scholarship in a 
class containing the well-known names of Rev. Dr. Walker and Mr. Prescott, the 
historian. 

“Upon his graduation, he entered the office of the Hon. Levi Lincoln, afterwards 
governor of the Commonwealth, as a student, and was admitted to the bar of Wor- 
cester County in 1817. He first opened an office in Worcester; but, after a few months, 
removed to Charlton, and soon after to Swansey, in the county of Bristol. From 
thence he removed to Taunton, where he was for a while partner of the Hon. Marcus 
Morton, afterwards Governor of Massachusetts. In 1824 he returned to Worcester, 
and was the same year appointed to the place of County Attorney as successor to 
Hon. Edward D. Bangs, who had become Secretary of the Commonwealth. In 
1832, there was a new organization of the criminal business of the State by the crea- 
tion of districts, over which attorneys were appointed; and Judge Merrick became 
District Attorney for the counties of Worcester and Norfolk. This office he con- 
tinued to hold until his appointment as Judge of the Court of Common Pleas in 1848. 
In July, 1848, he was induced to resign his place upon the bench of that court, and 
to accept that of President of the Worcester and Nashua Railroad, which he held till 
March, 1850, when he resigned it, with an intention to resume his business at the 
bar. In December, however, of that year, he was again appointed to a place upon 
the bench of the Common Pleas, and held the office till he succeeded the Hon. 
Caleb Cushing, in March, 1853, as Judge of the Supreme Judicial Court. In 1855, he 
removed to Boston, where he continued to reside till his death. In the spring of 
1864 he was stricken with paralysis, and in August resigned his place upon the bench. 
Although thus suddenly cut off from a position of honor and influence, which he was 
filling with great acceptance to the profession and the public, he sustained himself 
with great equanimity and cheerfulness until a recurrence of the attack terminated 
his life. 

“His wife was the daughter of the late Isaiah Thomas, Jr., Esq., of Worcester, 
and sister of Hon. Benjamin F. Thomas, who was one of his associates upon the 
bench of the Supreme Court. She died without children in 1859. 

“While at the bar, Judge Merrick was devoted to the duties of his profession, yet 
at times he entered somewhat actively into the business of local and general politics ; 
but from various causes he can hardly be said to have been a successful politician. 
He belonged to a party which had generally been in the minority in the State, so 
that it was not his fortune to attain to any high elective office. He was a representa- 
tive from Worcester in 1827, and a member of the Senate from that county in 1850. 
He was for four years a selectman of the then town of Worcester, and was one of Gov- 
ernor Lincoln’s military aids during his administration. 

“It is, however, chiefly as an advocate and a jurist that Judge Merrick will be 
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hereafter remembered. Records of what he did in those capacities will remain, 
while the elements of popularity, which he largely possessed, and the qualities which 

endeared him to his friends and associates, will be forgotten when those who witnessed 

and enjoyed them shall have passed away. ‘Those who knew him will not need to be 

reminded of his uniform courtesy as a gentleman, or his genial companionship as an 

associate and friend. 

“He was distinguished for his quick and ready sympathies, his sensitive and 
ardent temperament, and his strong impulses, which, though often hasty, were never 
ungenerous nor intentionally unjust. If, in the contentions at the bar or the excite- 
ment of popular debate, he may at any time have manifested towards others the zeal 
and earnestness of his ardent nature, he never was betrayed into rudeness of speech 
or the intention to wound the feelings of an opponent. 

“Though the pressure of professional duties left him but little opportunity to cul- 
tivate literature, he was a ready and correct writer, with a more than ordinary com- 
mand of well-chosen language, and a clear and vigorous style, which distinguished 
alike his oral addresses and his written compositions. He had, besides, fine conver- 
sational powers, always pleasant and cheerful, often playful, but never talking for 
exhibition or effect. As a speaker, whether.at the bar or in public assemblies, he was 
uncommonly fluent, always graceful and never dull. At times, he spoke with great 
energy, much eloquence, and acknowledged power. Grace was the distinguishing 
quality of whatever he undertook. It characterized all his intercourse in public and 
private life. If he failed at any time to convince, he never gave offence by vio- 
lating good taste. 

“Tn his capacity as a business man, he had great quickness, promptness, and 
despatch. In his private dealings, he was careful, methodical and exact, honorable 
and honest. Though always living liberally and generously, he was able, by dili- 
gence and skill in his practice, to lay up a competence sufficient to secure him an 
independence when compelled to withhdraw from the active duties of life. His 
qualities as a man of energy and good judgment in business affairs were evinced in 
his management of the Worcester and Nashua Railroad, whereby he was able to 
place it upon the firm basis upon which it has since stood as a successful enterprise. 

“His characteristics in private life distinguished him also asa lawyer. He was 
diligent and devoted to his duties, quick in his perception of the merits of the cause 
upon which he was called to form a judgment, and prompt in detecting the line of 
policy which he was to adopt in its management. And no client had cause to com- 
plain of his indifference or inattention to the interests confided to his charge. If he 
could not be called a learned lawyer in the sense in which that term is often used, 
he rarely failed to collect and intelligently apply the learning of the case in which he 
was engaged. Nor did he ordinarily come to the management of a cause without a 
careful and thorough preparation. In this way his arguments before the court or jury 
were clear and intelligible, and commanded their attention if they did not convince 
their judgment. In his addresses to juries, his manner was earnest but never boister- 
ous; and, though sometimes indulging in pleasantry and humor, he did not aim at 
wit or repartee. Both at the bar and upon the bench, he had a rare power of reaching 
and laying open the real points to be settled and solved in controversies involving 
complicated and entangled transactions. He has left illustrations of this in the re- 
ported cases in which he pronounced the opinions of the court, and others might 
readily be recalled. Though quick to form his own judgment, he was neither obsti- 
nate nor opinionated in his consultations with his associates at the bar or upon the 
bench, and was ready to accord to the opinions of others their fair and just weight 
in determining his own. 


“His long experience as a prosecuting officer rendered him well-nigh a master of 
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the criminal law; and the powers which he thus possessed he rarely failed to bring 
into exercise in his endeavors to secure the conviction of any one whom he had cause 
to believe guilty. But here again he did not suffer his feelings to interfere with his 
course of duty, or lend his office to gratify the personal ill-will of any one. “Nor did 
his duties as public prosecutor, onerous as they were, materially detract from his 
attention to civil business. Probably no one at the bar at which he practised was 
engaged in more causes of importance upon the civil side of the court than he. Nor 
were his services confined to a single county. He was often employed in Norfolk, 
and, at times, in Suffolk and other counties, and occasionally in courts without the 
State. This involved a variety of legal knowledge and practical experience which 
those who have been familiar only with the classified arrangement of business in our 
larger cities cannot readily conceive of. A counsellor in any thing like full practice, 
in one of the larger country counties, must hold himself ready to undertake the con- 
duct of real actions, bills in equity, actions for torts and upon contracts, probate mat- 
ters, contested wills, divorces, arbitrations, militia courts martial, flowing of lands, and 
locating of highways, besides acting as scrivener and chamber counsellor, and, in his 
odd moments, giving advice and counsel gratuitously in matters affecting his neigh- 
bors and the public policy generally. Such certainly had been the experience of the 
subject of this notice, which, while it gave him power at the bar, prepared him for the 
multiform questions which are constantly arising in the administration of our courts. 

“ He carried to the bench many of the qualities which had distinguished his career 
atthe bar. He was kind, courteous, and dignified ; and if his quickness at any time 
outran the slower development of the cause before him, thereby sometimes disturb- 
ing the sensitiveness of counsel, no one ever doubted that his convictions were un- 
biassed, though to the losing party they sometimes may have seemed to have been 
hastily formed. No stronger proof, however, could well be offered of the estimate for 
purity and integrity in which he was held by the bar and the public, than the fact 
that his selection the second time for the Common Pleas and that for the Supreme 
Court were by governors to whom he had been, and still was, politically opposed. 
And the history of his judicial life justified the correctness of this estimate. 

“ Among his associates upon the bench, his qualities of mind and temper could 
hardly have failed to render him a pleasant and valuable co-worker and companion. 
The volumes of the reported cases decided while he was a member of the Supreme 
Court will remain a lasting memorial of the learning, wisdom, and ability which he 
brought to the deliberations of that body. Our space does not admit of referring to 
these in detail; and if there is any thing noticeable as they are compared one with 
another, it is that of a growing improvement in the style and character of his later 
opinions. And it is probably not too much to say, that he had been constantly devel- 
oping an increasing fitness and capacity as a judge from the time of his elevation to 
that bench till he was stricken down in the midst of his active and incessant labors. 

“From the various opinions which he pronounced, it would be difficult, if the brev- 
ity of this notice admitted of so doing, to select those upon which his reputation may 
hereafter be expected especially to rest. But whoever will take the trouble to ex- 
amine the report of the case of Pratt y. Lamson, 2 Allen, 275, will appreciate our 
remark as to his power of analyzing and rendering clear the law and facts of com- 
plicated causes. 

“We feel alike circumscribed in any attempt to select or distinguish his forensic 
efforts while at the bar. The bar was, indeed, the peculiar arena in which he achieved 
his most eminent and characteristic success. We have already spoken of him in this 
connection, but may perhaps be permitted to refer to one of his efforts there which 
obtained great notoriety, at the time, from the remarkable circumstances of the case. 
Few trials in modern days have attracted so general an interest as that of Dr. Web- 
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ster. And the arguments of the counsel, as well as the summing-up of the Chief Just- 
ice, became the subjects of free remark abroad, as well as in our own country. Judge_ 
Merrick was the leading counsel for the defence. And while most persons were ready 
to accord to his argument in that case great eloquence and power, few understood, or 
could appreciate, the distressing embarrassments to which the prisoner’s counsel were 
subjected, from the beginning to the end of the trial, by finding that they could place 
no reliance upon the statements of their client in respect to the line of defence which 
they could or ought to adopt. And we can only add, that, to do full justice to that 
argument requires a knowledge of the circumstances under which the trial proceeded, 
and the disadvantages under which the defence was conducted. Although his most 
signal triumphs were at the bar, he had been long enough upon the bench to satisfy 
all that his loss there was to be lamented as a public one. But there was in his life 
and success the benefit of the example which he has left for the encouragement of 
others. It shows what an ingenuous young man, with high aims and honorable pur- 
poses, can hope to achieve, under Providence, by diligence and fidelity. He began life 
with little or no pecuniary means, and had to struggle hard to place himself in a con- 
dition of comfort and ease. But he was, nevertheless, a generous giver in his life- 
time; and at his death he left liberal benefactions to establish a library in his native 
town, and to aid a noble charity in the city in which he had spent the most of his life. 
He sleeps, at last, among his kindred and friends, in that beantiful cemetery which 
looks out upon what had been the scene of his earlier struggles and his later tri- 
umphs, where he will long be remembered as the excellent citizen, the able jurist, the 
cherished friend, and the high-minded and honorable gentleman.” 


MICHIGAN. 


MercantiLeE Custom. — At the January session of the Supreme Court of 
this State, an important case of mercantile usage came before it on the question 
of the legal validity of the custom evidenced by it. Strong, the plaintiff, took 
on board his vessel at Chicago a quantity of corn, stated in the bill of lading to 
be a certain number of bushels, and consigned to the Bank of Montreal, Coburg. 
This corn was delivered at Sarnia to the Grand Trunk Railway Company, who 
were intermediate consignees, subject to payment of freight. The measurement 
by them showed a deficiency of some two hundred bushels ; and the railway com- 
pany thereupon paid the freight earned, less the value of the quantity appearing 
deficient, claiming a right by well-settled custom to make this deduction. Strong 
then sued the railway company for the balance of the freight on the quantity 
actually delivered by him. The tendency of the evidence was to show an error 
in the measurement at Chicago, and that Strong delivered all he received. The 
I court held that Strong had a right to show an error in the bill of lading as to the 
amount delivered upon the vessel; and that a custom which would preclude this 
as between him and the intermediate consignee, and which would also deprive 
him of his lien upon the property carried, and leave him to a personal remedy 
against the ultimate consignee, or whoever else might be liable, could not be a 
valid custom in the law, but must rest for its obligation upon the consent of 
the parties. 


Votuntary Susscriptions.— The same court, in the case of Comstock v. 
Howd, where a number of persons signed a subscription paper, agreeing to 
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pay the sums set opposite their names to provide a free dinner on the Fourth of 
July, held the subscription binding; and that, where no promisee was named, a 
person designated by the subscribers to collect and disburse the moneys might 
bring suit and recover against one of the number refusing to pay. 


TestiMONY OF DereNDANTS IN Cases. — Under the statutes of 
Michigan, the defendant in a criminal case is allowed, after the evidence is in, 
to put himself upon the stand, and give his explanation in regard to the charge = 
against him. This he does without oath, but it is considered as evidence in the 
case, and he may be cross-examined upon it. It would appear from some of the 
reported cases, that the inferior courts have not always given to the statute 
the full effect designed; and some convictions have been reversed because of 
instructions to the jury calculated to limit, by arbitrary rules, the consideration 
they might give to the statement. The ruling of the Supreme Court is, that the 
jury can give to the statement such credit, in whole or in part, as, under all 
the circumstances, they think it entitled to, Maher v. People, 10 Mich. 212; 
Durant v. People, 13 Mich. 351; and they are not to be instructed by the 
court, that where it conflicts with the testimony of an unimpeached witness, 
the latter must be believed in preference, ibid. The statement cannot be 
strictly confined to that which appears to the court relevant, but may extend to 
such other matters as the defendant regards as material, Annis v. People, 
13 Mich. 511; and the counsel for the defendant has a right, when he is on the 
stand, to assist him by calling attention to any parts of the case which he may 
have overlooked in making his explanation, ibid. ‘The operation of this statute 
is said to be generally satisfactory; and the references to it by the Supreme 
Court in the cases cited would indicate that it is regarded by the judges as an 
act of justice and humanity as well as of sound policy. 


Rerorts. — The first volume of Mr. Jennison’s Reports, being Volume XIV. 
of the series, has been promptly published. It contains several valuable cases, 
and in general execution is good. We are sorry, however, to see that Mr. Jen- 
nison has given up the practice of reporting the names as well as the citations 
of cases quoted by counsel, which his predecessor introduced, and has gone back 
to the practice in vogue before Mr. Meddaugh’s time, of giving only the place 
where the case can be found, and not its name. Unless the learned reporter has 
insured an accuracy of reference and proof-reading which it is rare to find in . 
law books, the present plan must be productive of no little vexation. The list 
of Michigan cases cited in the volume is a valuable part of the index, and a 
feature which we heartily wish was universally copied by the reporters of other 
States. 


NEW YORK. 


U.S. Crrcurr Court For THE SouTHERN District or New York. — Cur- 
rency ; Payment ; *‘ In cash.” Gladstone v. Chamberlain. 


Netson, J. The real question in this case is embraced under the issue presented 
by the second plea, and to which there is a demurrer. That question is, whether or 
not the contract at the island of Ceylon, in the charter party, to pay for goods delivera- 
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ble at New York, in cash, means a payment in specie, — gold or silver. My opinion 
is, if that is the true interpretation of the agreement, then the libellants are entitled 
to specie, or its equivalent in New York. 

The question does not turn upon the intention of the parties outside of the terms 
or words of the agreement: they are to be interpreted by the court; and such con- 
clusion is to be arrived at as the words themselves import, or as the words, ex- 
plained by local custom or usage, import. 

There is another difficulty arising out of the second plea, and that is as to the 
effect of the payment and acceptance as averred therein. 

To disembarrass the case from the pleadings, and enable the parties to present the 
real question to the court, we shall give judgment in favor of the demurrer, and 
against the special plea, leaving the case to be tried on the general issue, when the 
meaning of the phrase “to be paid in cash” may be explained by the usage and cus- 
tom of the trade, if any such custom or usage exists. 


State Court or Apprats. — Conflict of Laws. Guillaudeu v. Howell. Jan. 
21, 1867. : 

A firm in the city of New York failed, and made a general assignment to the 
plaintiff for the benefit of the creditors, giving preferences. They had some 
boilers in New Jersey, manufactured for them by the defendant, and for which 
they were indebted to him. After the assignment, the defendant, a resident of 
New Jersey, sold the boilers under proceedings commenced in that State against 
the firm to satisfy his demand. The plaintiff demanded the boilers, and the 
defendant refused to deliver them. The assignment was valid by the law of 


New York, but void by that of New Jersey. A verdict for the defendant, in an 
action for conversion, was sustained by the Supreme Court and the Court of 
Appeals. J. 7. Williams for the plaintiff; Z. R. Robinson for the defendant. 

This case settles the law in New York in conformity with the doctrine as 
generally held in the other States. 


PENNSYLVANIA. 


Supreme Court. Currency. — The Rector, &c. v. Fueshel. Jan. 28, 1867. 

Ground rent reserved, payable in Spanish silver milled dollars of a certain 
weight, is not payable in lawful money of like amount, but in its equivalent at the 
time it falls due. The court, in their opinion, refer to a case previously decided in 
Pennsylvania, Mather v. Kinkie (Legal Intelligencer, Feb. 23, 1866), in which 
it was held, that a rent reserved in ‘‘ Spanish pieces of eight” is payable ina 
commodity ; and that the owner of the rent is entitled to as much lawful money as 
would equal it in value, in other words, as much as would purchase it. The case 
of Mervine v. Sailor (Legal Intelligencer, Vol. XXII. p. 205), in which a 
majority of the court held that a rent reserved ‘in lawful silver money of the 
United States, each dollar weighing seventeen pennyweights and six grains at 
least,” could be discharged in legal tender notes; the covenant to pay rent being 
only descriptive ‘* of lawful money in existence when it was entered into, which 
the government might change,” is distinguished from the case at bar. 

Borough's Appeal. — Municipal corporations being creatures of the legislative 
power, are subject to the legislative will in a manner and to an extent to which 
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citizens are not; and therefore the constitutional guarantee of the citizen, the 
right of trial by jury, may be denied to them by statute. 
For the above cases we are indebted to the Pittsburgh Legal Journal. 


For the following list of ‘judges of the Supreme Court of Pennsylvania, since 
the Revolution, we are indebted to F. S. Bowman, Esq., of Millersburg, Pa. 


CHIEF JUSTICES. 
inted 
William Tilghman . . «© «© «© « Feb, 28, 1806 
John Bannister Gibson. « May 18, 1827 
Jeremiah S. Black . . Elected Oct. 24, 1851 
Ellis Lewis. . . © «© 1854, to December, 1857 
Walter H. Lowrie . . . . . . from December, 1857, to December, 1863 
George W. Woodward. . . . . from December, 1863, to December, 1867 


JUSTICES. 

Appointed 
John Bannister Gibson . . . 27, 1816 
Molton Chopper Rogers. . . . . « April 145, 1826 
Thomas Sergeant . . . . Feb. 3, 1834 


Ellis Lewis, elected Oct. 24, 1851; commissioned Dec. 1, 1851, for six years ; 
term expired Dec. 1, 1857. 
Walter H. Lowrie, elected Oct. 24, 1851; commissioned Dec. 1, 1851, for 
twelve years; term expired Dec. 1, 1863. 
Richard Coulter, elected Oct. 24, 1851; commissioned Dec. 1, 1851, for fif- 
teen years ; died April, 1852. 
VOL. I. 89 
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John Bannister Gibson, elected Oct. 24, 1851; commissioned Dec. 1, 1851, 
for nine years; died May, 1853. 

Jeremiah 8. Black, elected Oct. 24, 1851; commissioned chief justice, Dee. 1, 
1851; re-elected. 

George W. Woodward, appointed May 8, 1852; elected Oct. 12, 1852; com- 
missioned Dec. 1, 1852, for fifteen years. 

John C. Knox, appointed May 23, 1853; elected October, 1853; resigned 
January, 1858. 

Jeremiah S. Black, re-elected October, 1854; resigned March 11, 1857. 

James Armstrong, appointed April 6, 1857; term expired December, 1857, 

James Thompson, elected October, 1857, for fifteen years. 

William Strong, elected October, 1857, for fifteen years. 

William A. Porter, appointed Jan. 20, 1858; resigned Oct. 18, 1858. 

Gaylord Church, appointed Oct. 22, 1858; term expired December, 1858, 

John M. Read, elected October, 1858, for fifteen years. 

Daniel Agnew, elected October, 1863, for fifteen years. 


The bench is now occupied by Woodward, whose term will expire in 1867; 
Strong and Thompson, whose terms will expire in 1872; Read, whose term will 
expire in 1873; and Agnew, whose term will expire in 1878. 


RHODE ISLAND. 
Tue following is in its way, we think, unique : — 


“To the Honorable the General Assembly of the State of Rhode Island, at its January 
Session, 1867: The undersigned respectfully tenders his resignation of the office of 
Reporter of the Decisions of the Supreme Court, to take effect on the 16th of Febru- 
ary, or on the election of a successor at an earlier day ; and as it may preclude sur- 
mises injurious to himself or others, and possibly may subserve the public interests, 
he here ventures to add a few sentences indicative of some of the considerations . 
which prompt this communication. 

“ The position of reporter, under our judicial system, is, in his view, second only, if 
indeed it be second, in dignity and importance, to that of a Justice of the court. It 
is, nevertheless, an eminently undesirable one: inasmuch, especially, as the law pre- 
scribing its duties never has been, nor ever ought to be, complied with, according to 
its letter; whence it follows that the reporter must exercise a discretion, practically 
without limit, at the hazard of censure from hundreds of nimble tongues ; and also 
follows, that his official relations with the bench, with the bar, and with litigants, 
must ever be those of the armed neutral, prepared for open war at any moment with 
any or all of the belligerents, in close alliance it may be, with not only pigmy Quilibets, 
with pop-gun and darning-needle, but with giant-killer Shepherd Toms, with toma- 
hawk, war-club, and scalping knife, and possibly with the General Assembly, omnipo- 
tent itself, with its committees of inquiry ‘ to sit in vacation, with power to send for 
persons and papers.’ Furthermore, it is undeniable, that, to perform his duties with 
fidelity to the State and without fear, favor, or affection, and make the reportership 
effective for all the purposes of its creation, — preventive, curative, and stimulative, 
— the reporter must needs possess many of the tastes and physical and intellectual 
qualities, much of the learning, and some, at least, of the professional repute and the 


priceless virtues, which are wisely regarded as indispensable to an efficient discharge 
of the functions of a judge. 


a 
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“The compensation of such an officer, therefore, like that of a judge, should be 
something more than an inconsiderable sum, necessarily suggestive of inferiority of 
position and menial drudgery ; or of sinecure appointments and the filthy crumbs from 
Party’s table ; or of a puerile love of office, a miserly greed of fuurpence ha'pennies, 
or a pitiable lack of bread and butter. 

“The salary of the reporter is now only what it was in 1852, when the compensa- 
tion of an associate justice was but $550, and fees averaging not more than $250 or 
$300 per annum. Should it not be increased in 1867, when an associate’s salary (the 
Chief Justice's being $3,500) ouglit to be $3,400 4 — is a question which, in this con- 
nection, the undersigned does not scruple to suggest as meriting consideration on the 
part of your honorable body. Another question, — Ought not our little State to be 
divided, for judicial purposes, into two, or at most three, districts ¢ and yet another 
— Ought not our Courts of Common Pleas, to be abolished 4 — he is tempted to add, 
are also worthy of attention, at this season, so propitious for a radical reform of obse- 
lete and effete institutions and policies, —when Senator Anthony advocates woman’s 
rights, and the Providence Journal repeats, with approval, the dogmas of the Nine 
Lawyers of 1842, and Representative Jenckes vigorously assails the spoils system, 
and a gentleman from Newport is dis-tribing the Narragansett Indians, and when even 
the Ship of State, as we all know, can be thoroughly overhauled, ay, broken up 
and remodelled, with less of clamorous protest from the monarch-masses and their 
mouthpieces, than ten years ago would have been provoked by a proposal simply to 
scrape a barnacle from her bottom, to shift her ballast from larboard to starboard, or 
to alter the cut of her jib! But he forbears. 

“ And if (to conclude) herefrom shall result amendatory legislation, and the ap- 
pointment to the reportership of some one more capable, more honest, and more faith- 
ful to the Constitution (as he understands it) than the present incumbent, and the 
public interest shall thereby be promoted, the undersigned, as a member of the bar 
and a citizen, and as an individual too, may be relied on to ‘ rejoice with them that 


shall rejoice.’ Joun P. Know es. 
“ Jan. 30, 1867.” 


TENNESSEE. 


ConrepERATE Money. —In Harris v. Thornburg, a note was given for one 
hundred dollars in Confederate treasury notes lent to the maker. At the trial, 
the jury were instructed, that, if the defendant borrowed Confederate treasury 
notes, knowing at the time what he was getting, he would be liable on the note; 
and the jury returned a verdict accordingly for the plaintiff. On writ of error to 
the Supreme Court, the judgment on this verdict was reversed; that tribunal 
holding that the consideration for the note in suit, being treasury notes issued by 
rebels, in violation of the highest law of the land and for the purpose of 


levying war against the Government was illegal, and the note given for them 
void. 


VERMONT. 


Testimony OF DEFENDANTS IN CriminaL Cases. — At the last session of 
the Vermont Legislature, the policy, already prevailing in many States, of allow- 
ing defendants in criminal cases to testify, was adopted. The bill, which was 
introduced in the Senate by the Hon. Russell S. Taft, provides that, ‘‘In the 
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trial of all indictments, complaints, informations, and other proceedings against 
persons charged with crimes or offences, the person so charged shall, at his own 
request, and not otherwise, be deemed a competent witness; the credit to be 
given to his testimony being left solely to the jury, under the instructions of the 
court: but the refusal of such person to testify shall not be considered by the 
jury as evidence against him.” 


VIRGINIA. 


Tue Court of Appeals has decided a very important question relative to the 
rights of individuals as affected by the late war, Tucker v. Watson. It is that 
a debtor in Massachusetts is not liable to his creditor in Virginia for interest on 
the debt during the continuance of the war. The court réfer, in support of their 
decision, to several cases which arose after the Revolution, most of which are 
collected in the note in 1 Amer. Lead. Cas. 518; and to a decision by Gris, J., 
recently delivered in the United States District Court for the District of Mary- 
land. Tucker v. Watson will be found reported at length in the February num- 
ber of the ‘‘ American Law Register.” 


GREAT BRITAIN. 


New Law Peers. —Lord Derby has recommended two distinguished law- 
yers for the peerage, — Lord Justice Cairns, who is created Lord Cairns; and a 
Scottish judge, the Right Hon. Duncan MeNell, Lord President of the Court of 
Sessions, who takes the title of Lord Colonsay. The former especially will 
greatly strengthen the appellate court. Lord Cairns is but forty-seven years of 
age, and one of the youngest lawyers ever raised to the peerage, although not 
the youngest, as the English papers say he is; for one notable person, Lord 
Jeffreys, was raised to the peerage and made Lord Chancellor when but thirty- 
seven. Lord Colonsay is the first Scotch judge who has ever received the honor 
of a peerage since the union. There have been other Scottish lawyers in the 
House of Lords, as Lord Loughborough, Lord Melville (Mr. Henry Dundas), 
and Lord Brougham. The late Lord Elgin was also a member of the Scottish 
bar. 


Lorp Dersy’s Lrcat Patronacr.— ‘Lord Derby's legal appointments 
for the past six months are very nearly equal with those of Lord Palmerston 
during his six years’ administration from 1859 to 1865. What the new Conserva- 
tive judges lack with respect to number is counterbalanced by the high positions 
which most of them have taken. In England, Sir Fitzroy Kelly has been ap- 
pointed Chief Baron of the Exchequer; Sir W. Bovill, Chief Justice of the 
Common Pleas; Sir Hugh Cairns, a Lord Justice of Appeal in Chancery; and a 
Vice-Chancellorship has been given to Mr. Malins. In Ireland, Mr. Whiteside 
has been appointed Lord Chief Justice; Mr. John George, a judge in the Court 
of Queen’s Bench; Mr. Brewster, a Lord Justice of Appeal in Chancery; Mr. 
Walsh, Master of the Rolls; Mr. Lynch, a Judge in the Landed Estates’ Court; 
and Mr. Miller, a judge in Bankruptcy. Here, then, are ten judgeships in six 
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months. Lord Palmerston, in six years, appointed thirteen judges, — two chiefs 
and eleven puisne justices; Lord Derby, in six months, has had the nomination 
of a Chief Baron, two Chief Justices, two judges of Chancery Appeal, a Master 
of the Rolls, a Vice-Chancellor, a puisne justice in a superior court, and two 
judges of the minor courts. To effect these changes, six judges have been 
placed upon the pension list: viz., Sir W. Erle, Sir F. Pollock, and Sir R. T. 
Kindersley, in England; and Mr. Lefroy, Mr. Hayes, and Mr. Longfield, in Ire- 
land. ‘Two of the vacancies arose through the deaths of Lord Justice Knight 
Bruce, in England, and Mr. Cusack-Smith, the Master of the Rolls, in Ireland. 
The remaining two were caused by the promotion of Lord Justice Blackburne to 
the Irish Chancellorship, and of Mr. Lynch from the Bankruptcy to the Landed 
Estates’ Court, in the same kingdom. The elevation of the new judges has 
caused the distribution of practice worth at least £40,000 a year amongst the 
members of the bar at Westminster Hall and Lincoln’s Inn, and of from £15,000 
to £18,000 a year amongst the common law and equity barristers of the courts in 
Dublin.” — Spectator. 


Commission ON THE Nevutratity Laws.— The Gazette announces that 
“* The Queen has been pleased to appoint the Right Hon. Robert Monsey, Baron 
Cranworth ; the Right Hon. Sir Richard Monckton, Baron Houghton ; the Right 
Hon. Sir Hugh McCalmont Cairns, Knight, a judge of the Court of Appeal in 
Chancery ; the Right Hon. Stephen Lushington, Doctor of Civil Law, Judge of 
the High Court of Admiralty; the Right Hon. Sir William Erle, Knight; Sir 
George William Wilshere Bramwell, Knight, one of the barons of the Court of 
Exchequer; Sir Robert Joseph Phillimore, Knight, Doctor of Civil Law, Her 
Majesty’s Advocate General; Sir Roundell Palmer, Knight; Travers Twiss, 
Doctor of Civil Law; William George Granville Venables Vernon Harcourt, 
Esq., one of Her Majesty’s Counsel; Thomas Baring, Esq., William Henry 
Gregory, Esq., and William Edward Forster, Esq., — to be Her Majesty's Com- 
missioners to inquire into and consider the character, working, and effect of the 
laws of the realm available for the enforcement of neutrality during the existence 
of hostilities between other States with whom Her Majesty is at peace; and to 
inquire and report whether any and what changes ought to be made in such laws, 
for the purpose of giving them increased efficiency, and bringing them into full 
conformity with international obligations. The Queen has also been pleased to 
appoint Francis Phipps Onslow, Esq., barrister at law, to be Secretary to the 


Commission.” 


Commission FoR A Dicest oF THE Law.—The much mooted question 
of the practicability of digesting the case law of England seems likely to receive 
a solution, The Queen has appointed a commission, including Lords Cranworth, 
Westbury, and Cairns, and several other distinguished judges and lawyers, ‘to 
enquire into the expediency of a digest of law, and the best means of accom- 
lishing that digest and otherwise exhibiting in a compendious and accessible form 
the law as embodied in judicial decisions.” 


New Law Court. — The ministry have laid before the House of Lords their 
bill for relieving the over-worked courts at Westminster Hall of a portion of 
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their duties. The Law Times says, ‘It provides that, on the next vacancy 
in the office of Judge of the Admiralty Court, the then Judge of the Probate 
Court shall become the first Chief Justice of the Admiralty, Divorce, and Pro- 
bate Courts, and two puisne judges of these courts are to be appointed. The 
Chief Justice is to take rank next after the Lords Justices; the two puisne 
judges with the other puisne judges. The salaries are to be £6,000 a year for 
the Chief Justice, and £5,000 a year for the puisne judges, with retiring pen- 
sions respectively of £3,750 and £3,500. An appeal is to lie to the Privy Coun- 
cil in an admiralty cause, and to the House of Lords in divorce or probate causes, 
Any of the judges may, at the request of the Chancellor, sit in either of the 
superior courts of law or equity with any judge or judges thereof. The Arch- 
bishop of Canterbury may appoint one or more of these judges to execute the 
office of Dean of the Arches, for which there is to be no remuneration, other 
than fees, if any. Thus has been avoided the objection that was made to addi- 
tions to the number of the judges in the common law courts. The new judges, 
though belonging to another court, will in fact be engaged, during such times as 
they are not required in their own court, in assisting in the despatch of Nisi 
Prius business and upon circuit. A full court in admiralty, &., will not sit 
more than twenty times in a whole year; so that practically the new judges will 
be an accession to the strength of the common law courts, without the apparent 
multiplication of their number. The next question will be, how to provide for 
an increased number of Nisi Prius courts and more frequent sittings.” The bill 
seems to give any thing but satisfaction. In the latest English papers is contained 
a very able speech of Sir Roundell Palmer's in which the scheme is severely 
denounced, and the necessity of great changes urged, particularly in appeals. 
The learned gentleman ridicules the system which necessitates the creation of an 
hereditary peer whenever a new judge is wanted in the Court of Appeals; and 
urges the policy of establishing one Court of Appeals independent of the House 
of Lords, and giving to it the jurisdiction both of the House of Lords and of the 
judicial committee of the Privy Council. The Attorney General (Sir John Rolt) 
replied, in a speech which seems rather feeble after that of the eloquent leader 
of the chancery bar. He urged antiquity, and the opposition which the peers 
would make to such a loss of dignity, against depriving the House of Lords of 
its appellate jurisdiction, and suggested life peerages as the proper remedy. 


A Lawyer’s Witt. — The late Mr. Serjt. Storks left a will remarkable for 
its conciseness. It disposes of the large sum of £120,000 in forty-two words, 
thus: ‘* I leave to my son, Robert Reeve Storks, all my personal property abso- 
lutely, which is not specifically bequeathed. To Kearns £50 a year. Sir Henry 
and Mary are provided for. Tom I omit, as he possesses a fortune. Dated 
Oct. 12, 1859.” We remember one thaf disposed of a larger fortune in still 
fewer words. The first clause in the will of Morrison, the great Manchester 


warehouseman, ran thus: “I give to my son, Walter Morrison, the sum of one 
million sterling.” 


Retarvers. — We copy below a singular correspondence which appeared in 
the ‘‘ Times,” between Messrs Shaen and Roscoe, solicitors to the Jamaica Com- 
mittee, and Mr. Coleridge, Q.C., with reference to the retainer accepted by that 
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gentleman, but objected to by Mr. Rose, representing Mr. Eyre. However 
flattering to Mr. Coleridge to have both parties competing for his services, it can 
hardly be palatable to him to be dictated to, as he appears to have been, by the 


Attorney General. The first letter was addressed by Messrs. Shaen and Roscoe 
to Mr. Coleridge :— 


“8, Beprorp-row, Nov. 2. 

“Dear Sir, —In reference to the objection which has been taken by Mr. Rose to 
the retainer which we have left with you on behalf of the Jamaica Committee, we, of 
course, have no wish to take any opinion or decision except your own ; and, in refer- 
ence to it, we venture to submit, that the Jamaica Committee, as is well known from 
its advertisements and other printed papers, consists of Messrs. J. S. Mill, M.P.; P. A. 
Taylor, M.P., treasurer ; F. W. Chesson, hon. secretary, and others; and that, if they 
are incapable of retaining counsel, it must, of course, be upon grounds equally applic- 
able to all other voluntary societies. 

“ As a matter of fact, such societies have been constantly in the habit of tendering 
retainers, which have been as constantly accepted and acted upon by counsel for 
many years. Some months ago, Mr. E. James, Q.C., M.P., and Mr. Fitzjames Ste- 
phen, accepted retainers on behalf of the Jamaica Committee. It is perhaps not 
altogether immaterial, that, in this particular case, after we had left the retainer at 
your chambers, a correspondence ensued in reference to it, which resulted in a note 
from yourself, intimating that you accepted the retainer. 

“ As a matter of reason, it is frequently quite as important to a voluntary associa- 
tion to retain the services of counsel as to a corporate body or an individual. It is 
unnecessary to do more than refer to the litigation which has of late years been be- 
coming more and more frequent and important, connected with provisional commit- 
tees for the formation of joint-stock companies. In chancery, indeed, voluntary asso- 
ciations are every day parties to litigation, as they are also as individual members in 
the courts of common law. We happen at the present moment to be engaged in a 
case of considerable importance in chancery, in which the Bishop of Natal is plain- 
tiff, while the defendants are the Council of the Colonial Bishopric Fund, a voluntary 
body without any incorporation or legal status to distinguish it from the Jamaica Com- 
mittee. 

“Tf the objection is good, it is good against all voluntary associations: and this 
would, in fact, outlaw all societies for the promotion of literature, science, and the fine 
arts, and all clubs, and all the numerous societies which are formed for the express 
purpose of enforcing certain branches of the law ; such as the Society for the Sup- 
pression of Vice, for the Prevention of Cruelty to Animals, the Society for the Pro- 
tection of Women, &c. 

“Should you deem it advisable that the question shall be submitted to the Attorney 
General, we shall be glad if you will kindly lay before him this letter as what we 
have to say on the subject. 

“ We are, dear sir, yours faithfully, Snaen & Roscoe.” 


To this letter Mr. Coleridge replied as follows : — 


“Westminster HAtt, Nov. 3. 

“Dear Sirs, —I consider your retainer binding, and, for my own part, think 
there is nothing at all in Mr. Rose’s objection. I shall take no steps in the matter ; 
but, if I am told by the Attorney General that I am bound, as a matter of profes- 
sional rule, to act for Mr. Eyre, of course I must do so. I can hardly conceive he 
will tell me so, and I shall not myself ask him any questions. Why, under the circum- 
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stances, it is thought the least worth while to contest the matter, I cannot under- 
stand; but that is no concern of mine. 


“ Believe me to be your faithful servant, J. D. Covertper.” 


On learning the decision of the Attorney General, Mr. Shaen wrote the fol- 
lowing letter to Mr. Coleridge : — 


“ November 10. 

“Dear Sir, — The Attorney General has stated it to be his opinion, that the re- 
tainer of Mr. Rose does, and that the retainer of my firm does not, prevail. I took 
the liberty of requesting the Attorney General to let me know the grounds of his 
opinion, but he declined to do so, saying that such a course was not usual. 

“Tf you.consider yourself bound by this opinion, I must of course submit; but I 
respectfully protest, on behalf of my clients, that they ought not, upon unexplained 
and technical grounds, to lose the benefit of a retainer which has been given and 
accepted in good faith. I have always understood that the relations between counsel 
and client were founded, not upon any law of contract, but upon an honorable under- 
standing; and that the etiquette of the bar, which, I presume, regulates the practice 
as to retainers, was designed only to protect counsel from conduct unbecoming gen- 
tlemen. If I am right in this, I venture to submit, that the retainer which was 
given in the case by my firm forms an honorable understanding which cannot be 
upset by the offer of a retainer which is substantially that of another committee, 
who have already requested you in vain to lend them the support of your name. 
If my retainer is to be upset on account of any peculiarity in its wording, then, in the 
name of the profession, I protest against the introduction or the maintenance of un- 
published technical rules upon a subject in which they are unnecessary, and for 
which they are unfitted. If my retainer is to be upset on the’ ground that sucha 
body as the Jamaica Committee is unable in any form to retain counsel, then, in the 
name of the general public, I protest against a doctrine which rests upon no intelligi- 
ble grounds, which, if enforced universally, would practically outlaw vast numbers 
of associations formed to promote the best interests of society, and which is in fact 
violated by the every-day practice of the leaders of the profession. 

“Tam, dear sir, yours faithfully, 


Mr. ‘Coleridge replied as follows : — 


“Tue AtHEenxvM, Nov. 12. 

“Dear Str,—I regret the decision at which the Attorney General has arrived; 
but you will remember I told you some time ago, that, whatever his decision, I 
should feel myself bound by it, whether I agreed with it or not. I must adhere 
to that determination. I cannot set myself against the authority of the head of the 
bar in a matter as to which he is the recognized judge. I hope you will see, as 
plainly as I do, that it is really of extremely little consequence. 

“Believe me to be your faithful servant, J. D. CoLeripGE. 

“ Messrs. SHaEN & Roscor.” 


Lower Canada Law Journal. 
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